GENERAL INFORMATION 


UNITED STATES DEPARTMENT OF AGRICULTURE 


AGRICULTURE 
DECISIONS 


DECISIONS OF THE SECRETARY OF AGRICULTURE 


UNDER THE 
REGULATORY LAWS ADMINISTERED IN THE 
UNITED STATES DEPARTMENT OF AGRICULTURE 


(Including Court Decisions) 


VOL. 18, No. 12 
(NOS. 6253-6318) 
PAGES 1333-1576 


DECEMBER 1959 


For sale by the Superintendent of Documents, U. S. Government Printing 
Office, Washington 25, D. C. Price of single copy varies depending on size. 
Subscription price per year $3.50, domestic; $4.50, foreign. 





—_ = —_— = a a aS es |e Oa ee ea OS i ee a — S 








By: 
ee 

: 
i 
& 
= 


PERE i Es 





PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seqg.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially in the order in 
which they appear herein as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A. D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 6253) 


In re KNUDSEN BROTHERS DAIRY, INC. AMA Docket No. 96-2. 
Decided December 4, 1959. 


Consumer—Marketing Area—Compensatory Payments 


Sale of milk to Westover Air Force Base by petitioning Connecticut handler 
is a sale of “outside milk” to a “consumer” under sections 996.4(g) (3) 
and 996.2(l) of Order No. 96. Westover Air Force Base is covered by 
the definition of “marketing area” in section 996.1(b) of the order even 
though under jurisdiction of the United States and compensatory pay- 
ments with respect to such “outside milk” required by section 996.65 of 
the order and administrative assessments prescribed by section 996.72 
are authorized by the act and are valid. 

Wiggin and Dana, of New Haven, Connecticut, for petitioner. Mr. Joseph 
A. Walsh, for Agricultural Marketing Service. Mr. John Curry, Hearing 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), involving the construction 
and validity of provisions of Order No. 96, as amended, issued 
under the act and regulating the handling of milk in the Spring- 
field, Massachusetts, marketing area. Petitioner complains of 
payments it was required to make into the producer-settlement 
fund and the administrative assessment under the order in 
connection with Class J] milk products it delivered and sold to 
Westover Air Force Base during January, February and March 
1957. 

Petitioner contends that it is not subject under the order to 
the payments and that, if the order requires the payments, the 
order provisions are not authorized by the act and violate the 
Constitution of the United States. An answer was filed June 14, 
1957, by the Acting Deputy Administrator for Marketing Serv- 
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ices, Agricultural Marketing Service, United States Depart- 
ment of Agriculture. The answer upheld the action of the market 
administrator in determining that the milk was subject to the 
payments in issue and also upheld the validity of the disputed 
provisions. 

A hearing was held in Springfield, Massachusetts, on Septem- 
ber 16, 1958, before John Curry, Hearing Examiner, Office of 
Hearing Examiners, United States Department of Agriculture. 
At the hearing, petitioner was represented by John D. Fassett of 
Wiggin & Dana, Attorneys at Law, New Haven, Connecticut, and 
respondent was represented by Joseph A. Walsh, Office of the 
General Counsel, United States Department of Agriculture. 
Leave to intervene for the limited purpose of filing briefs and 
participating in oral argument pursuant to section 900.57 of 
the rules of practice (7 CFR 900.57) was granted to the New 
England Milk Producers’ Association and H. P. Hood & Sons, 
Inc., handlers subject to regulation under Order No. 96. After 
the hearing, the parties and the intervenors filed briefs. On 
June 30, 1959, the hearing examiner issued a report containing 
proposed findings of fact and conclusions and recommending 
that the petition be dismissed. Both parties filed exceptions to 
the hearing examiner’s report. 


FINDINGS OF FACT 


1. Petitioner, Knudsen Brothers Dairy, Inc., is a corporation 
organized and existing under the laws of the State of Connecti- 
cut with its address and principal place of business located on 
the Hartford Turnpike, North Haven, Connecticut, where peti- 
tioner operates a fluid milk plant. 

2. Prior to January 1957 and subsequent to March 1957 peti- 
tioner’s distribution of fluid milk was exclusively in the State of 
Connecticut. In December 1956, petitioner was. awarded a con- 
tract to supply fluid milk products for the first quarter of 1957 
to the Westover Air Force Base, Massachusetts. Westover Air 
Force Base was constructed on land which was situated within 
the boundary lines of the City of Chicopee and the Town of Lud- 
low, Massachusetts. The land was acquired by the United States 
in 1939 or 1940 for an air base. Petitioner sought the contract 
because it had milk supplies from its producers surplus to its 
other needs. 

8. By a letter dated December 19, 1956, from Richard D. 
Aplin, the market administrator for Order No. 96 issued under 
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the act and regulating the handling of milk in the Springfield, 
Massachusetts, marketing area, petitioner was notified that the 
market administrator considered deliveries of milk to the West- 
over Air Force Base to be covered by the provisions of the order 
and requested petitioner to file with the market administrator 
the handler’s reports required by the order. 

4. Section 996.2(g) of Order No. 96 provides as follows: 

“ ‘Handler’ means any person who, in a given month, oper- 
ates a pool plant, or any other plant from which fluid milk 
products are disposed of, directly or indirectly, in the market- 
ing area.” 

5. Section 996.1(b) of Order No. 96 defines “marketing area” 
as follows: 

“(b) ‘Springfield, Massachusetts, marketing area,’ also 
referred to as the ‘marketing area,’ means the territory in- 
cluded within the boundary lines of the following Mas. 
sachusetts cities and towns: ***Chicopee *** Ludlow ***.” 

6. Under the contract petitioner sold and delivered to West- 
over Air Force Base 312,235 pounds of fluid milk products in 
January 1957, 272,523 pounds in February 1957, and 328,671 
pounds in March 1957. 

7. During these three months petitioner received at its plant 
milk from 79 dairy farmers, 34 of whom were located in the 
State of New York and 45 of whom were located in the State of 
Connecticut. In addition to the milk received from these dairy 
farmers, petitioner received milk during January, February and 
March 1957 from the New England Milk Producers’ Association 
plant in West Springfield, Massachusetts, a pool plant under 
Order No. 96. Total receipts at petitioner’s plant for the three 
months were as follows: 








Connecticut New York New England Milk 
Farmers Farmers Producers’ Ass’n 
1957 (lbs.) ; (lbs.) (lbs.). 








Jan. 1,067,298 1,396,961 141,900 
Feb. 986,817 1,283,718 25,800 
Mar. 1,108,456 1,398,999 117,190 
Total 3,162,571 4,079,678 284,890 





8. The market administrator billed petitioner pursuant to 
section 996.65(b) for the difference between Class I and Class II 
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prices applicable to the sixth zone under the order and an adminis. 
trative assessment of 214 cents per hundredweight pursuant to 
section 996.72 of the order with respect to the quantity of milk 
delivered to the air base by petitioner, less the quantity received 
by petitioner from the New England Milk Producers’ Associa- 
tion pool plant. Petitioner paid under protest a total of $17,509.28 
into the producer-settlement fund under the order and $157.08 
into the administrative assessment fund on account of such milk. 
9. The milk administrator of the State of Connecticut, pur- 
suant to the Connecticut Milk Marketing Act (G.S. 3112 et seq. 
(1949 Rev.)) allowed petitioner to deduct, and petitioner de. 
ducted, $7,640.68 from its required payments to its Connecticut 
producers under the State regulation. This amount represented 
the milk sold to Westover Air Force Base which had been re- 
ceived from Connecticut producers. Milk received by petitioner 
from producers in the State of New York was not regulated as to 
price under any State or Federal program. 
10. Order No. 96, as amended, reads, in pertinent part, as 
follows: 
“996.2 Definitions of Persons 
(a) ‘Person’ means any individual, partnership, corpora- 
tion, association, or any other business unit. 


.:. = & 


(1) ‘Consumer’ means any person to whom fluid milk 
products are disposed of, except a dealer. The term ‘con- 
sumer’ includes, but is not limited to, stores, restaurants, 
hotels, bakeries, hospitals and other institutions, candy manu- 
facturers, soup manufacturers, livestock farmers, and similar 
persons who are not necessarily the ultimate users. The 
term also includes any dealer in his capacity as the operator 
of any of these establishments, and in connection with any 
other use or disposition of fluid milk products not directly 
related to his operations as a dealer. 


* * * 


“996.4 Definitions of Milk and Milk Products *** 

(g) ‘Outside milk’ means: *** (3) All Class I milk, after 
subtracting receipts of Class I milk from regulated plants, 
which is disposed of to consumers in the marketing area 
from an unregulated plant, except a regulated plant under 
the Worcester order, without its intermediate movement to 
another plant. 
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“996.65 Payments on Outside Milk 

Within 23 days after the end of each month, handlers 
shall make payments to producers, through the market ad- 
ministrator, as follows: *** 

(b) Each handler who operates an unregulated plant 
from which outside milk is disposed of to consumers in the 
marketing area without intermediate movement to another 
plant shall make payment on the quantity so disposed of. 
The payment shall be at the difference between the Class I 
and Class II prices pursuant to Secs. 996.40, 996.41, and 
996.42, effective for the location or zone of the handler’s 


plant. 















* * * 









“996.72 Payment of Administration Expense 
Within 23 days after the end of each month, each handler 
shall make payment to the market administrator of his pro 
rata share of the expense of administration of this order, 
based on the handler’s receipts of fluid milk products, other 
than cream, during the month. The payment shall be at the 
rate of 4 cents per hundredweight, or such lesser amount as 
the Secretary may from time to time prescribe, on the 
handler’s receipts of milk from producers, including receipts 
from his own production, receipts of exempt milk processed 
at a regulated plant, and his receipts of outside milk, except 
receipts of outside milk from other Federal order plants; and 
at the rate by which the rate applicable to milk received from 
producers exceeds the rate of assessment applicable under 
the other Federal order, on his receipts from other Federal 
order plants.” 

11. Upon the basis of evidence introduced at a public hearing 
held July 11-14, 1949, at Springfield, Massachusetts, pursuant 
to a notice issued June 22, 1949 (14 F.R. 3472), the Assistant 
Administrator, Production and Marketing Administration, issued 
a recommended decision September 27, 1949 (14 F.R. 5999), and 
time was given to file exceptions. A decision by the Acting 
Secretary was filed November 18, 1949 (14 F.R. 7085, 7185), 
and reads, in part, as follows (p. 7090) : 

“In order to maintain an equal cost of milk to all handlers 
for milk used in similar classes and at the same time to 
permit occasional receipts of milk in the market from sources 
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other than regular producers, it is necessary to provide that 
payments be made to the market administrator for the pro. 
ducer-settlement fund on any outside milk which replaces 
Class I producer milk sales. In the case of nonproducer 
milk which is received from handlers who are not subject to 
other Federal milk order regulations, the amount of such 
payment should be equal to the difference between the Class 
I and Class II prices effective for the location or freight 
mileage zone of the plant at which the handler received the 


outside milk.” 


Some of the evidence in support of these findings and conclusions 
may be found at pages 20-71, 81, 87, 167-69, 181-84, and 571-72 
of the promulgation hearing record and exhibit 5 attached thereto. 

12. Upon the basis of evidence introduced at a public hearing 
held September 30, 1953, and October 1 and 2, 1953, at Worcester 
and Boston, Massachusetts, respectively, pursuant to a notice 
issued September 16, 1953 (18 F.R. 5652), the Deputy Adminis- 
trator, Agricultural Marketing Service, issued a recommended 
decision January 13, 1954 (19 F.R. 333), and time was given to 
file exceptions. A decision by the Acting Secretary was filed 
March 8, 1954 (19 F.R. 1384), and reads, in part, as follows 
(pp. 1387, 1388) : 

“If outside milk is regularly received in the market because 
of a monetary advantage which accrues to the handler it is 
obvious that producers of such milk are deprived of the 
actual use value of their milk. As regular suppliers of the 
market they should enjoy the same pooling privilege as 
other producers under the order. Unless handlers are re- 
quired to pay prices equivalent to actual order prices for 
outside milk it is likely that a greater and greater proportion 
of the market supply will come from such non-pool sources. 

“In the absence of any competitive or regulatory force 
which compels all handlers to pay producers for milk used 
in fluid outlets at a rate commensurate with its value for 
such use, the position of any handler who pays Class I 
prices is insecure, if not untenable, whenever cheaper milk 
is available to the market. 


“A classified pricing program under regulation cannot 
hope to be successful in the long run in insuring returns to 
producers at rates contemplated by the Act if it is possible 
for some handlers to purchase outside milk at less than the 


— a -— — Fs oe oe ae 
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Class I producer price and sell it for Class I use. Any 
handler who finds himself in a situation where his com- 
petitors pay less for fluid milk than he pays will be com- 
pelled to resort to the same methods, if possible. A price 
advantage in using outside milk is a compelling force in 
promoting its greater use and as a result it is probable that 
regular sources of regulated milk would eventually be aban. 
doned by handlers, thus creating insecurity for themselves, 
producers, and consumers alike. 

“Sale of lower priced milk and consequent displacement 
of producer milk can occur under the order if plants dis- 
tributing milk in the marketing area simply shift their 
purchases of milk to unregulated sources. By restricting 
or discontinuing purchases of milk from regulated sources, 
a handler could distribute such lower priced milk as Class 
I. Alternative supplies of milk for the purpose might be 
obtained from any unregulated source which was accept- 
able to the appropriate health authority in the marketing 
area. Such sources would not become regulated unless they 
met the pooling requirements for supply plants and the 
handler had not requested a nonpool plant status. 

“Producer milk might also be displaced to the extent that 
handlers not qualified under the performance standards of 
the order distributed milk directly to consumers in the 
marketing area. This would be possible to some extent, 
under the provisions of the order, since a distributing plant 
must sell certain minimum percentages of its milk in the 
marketing area in order to qualify for pooling. 

“It is concluded, therefore, that the compensation provi- 
sions of the order are necessary to insure against the dis- 
placement of producer milk for the purpose of cost advan- 
tage. This is essential to preserve uniformity of pricing to 
all handlers under the classified pricing program of the 
order. If intermittent supplies are not to be subject to 
the full regulation of the order, there is no choice as to 
what type of provision can be used for this purpose since 
minimum class prices may not be set under the order for 
handlers who do not participate in marketwide equalization. 
The only alternative is to levy a charge against unpriced 
milk to the extent necessary for the removal of any advantage 
there may be in using unregulated milk in Class I instead 
of regulated producer milk. 
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“Several methods might be suggested for determining 
what rate of compensation payment would be appropriate. 
One of these is to ascertain the actual cost to the regulated 
handler of milk which he purchases from unregulated plants 
and charge as a compensation payment any amount by which 
the Class I price exceeded the cost of the unregulated milk 
used in Class I. Such a scheme is not sound from the stand. 
point of administrative feasibility and it would not neces- 
sarily remove the advantage in using unregulated milk even 
though it were feasible. Billing prices between dealers may 
not represent actual cost. In the case of a firm which owns 
or controls pool plants under the Boston order as well as 
unregulated plants, the rate of payment from one plant to 
another if any were made would have little or no significance. 
If such a provision were to be adopted, the billing rate 
might be deliberately set in each instance at a level which 
would avoid any payments without regard to the value of 
the milk. 

“A handler having no unregulated plants would no doubt 
find it possible to arrange a billing price on purchased milk 
which would avoid any compensatory payments. If a han- 
dler had the choice of paying money to the marketwide pool 
or to a person from whom he was buying milk, he would 
probably choose the latter. A kickback arrangement or 
offsetting purchase and sale might readily be arranged, per- 
haps through a third party. Since the billing price for milk 
would be a self-serving figure for both parties to the trans. 
action, it would be virtually impossible to ascertain that it 
represented true cost to the purchaser. 

“If the stated purchase price were a true cost, it would 
still not fulfill the purpose of removing the advantage to 
unregulated milk to base compensation payments on the 
difference between such price and the Class I price. The 
record discloses that sales of priced milk. between regulated 
handlers ordinarily take place at the class price plus a 
handling charge. This handling charge may vary accord- 
ing to circumstances, but represents a payment to the re- 
ceiver of the milk to offset his purchasing and cooling the 
milk, paying the producers, profit margin, and so on. The 
cost of receiving the milk in bulk form is somewhat less than 
receiving it from producers. Thus, in order to remove the 
advantage to unregulated milk, it would be necessary to 
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provide that the cost of bulk unregulated milk be somewhat 
more than the Class I price. It would be exceedingly difficult 
to determine what this excess rate should be. 

“Another method is to determine the price actually paid 
dairy farmers by the unregulated milk dealer who first 
received the milk, and base the compensation payment there- 
on. This method has several shortcomings. The various 
payment plans which might be and are used in paying farm- 
ers for milk would make the determination of pay rates to 
each farmer an extremely complicated task. For example, 
unregulated milk dealers may use varying rates of butterfat 
differentials, different types of base-rating plans, various 
premium payments, and so on. These various schemes 
used by dealers for paying farmers could make it impossible 
to determine the actual rate of payment. Stated prices can 
be an illusion since actual cost of milk may be modified by 
items such as hauling subsidies or overcharges, and all kinds 
of supplies and services which might be overpriced or under- 
priced to the farmer. Whatever payment plan an unre- 
gulated milk dealer may use is a matter of his own choice. 
Determination of pay rates to farmers by unregulated dealers 
is handicapped also by the lack of verification of butterfat 
tests and weights. In the case of cooperatives, part of the 
proceeds from the sale of milk is often distributed at the 
end of a fiscal year. 

“Another possible method for determining the rate of 
compensation payments would be to base the rate of pay- 
ment on the difference between blend prices prevailing in 
an area and the Class I price. This would presume that 
unregulated handlers will be forced by competition to pay 
farmers approximately average blend prices. While this 
may be true in many instances, it is not necessarily always 
true, and a payment based on the difference between such 
prices could not be expected to insure that unregulated 
milk would not be used to displace regulated milk for cost 
reasons at all times throughout the year. Unregulated 
plants, as well as regulated plants, have some surplus milk 
at all times and particularly during the seasons of flush 
production. As a result, prices paid farmers are, in fact, 
blend prices made up of returns from the sale of milk in 
Class I outlets, as well as sales to the surplus market. If 
an unregulated plant were in a position to sell its surplus 
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milk for Class I use in the marketing area and maintain 
its own Class I outlets, it would have a competitive ad- 
vantage over unregulated handlers who found it necessary 
to dispose of part of their milk as surplus. 

“In the absence of a compensation payment, the unregu- 
lated plant might sell its milk for Class I use in other 
markets at substantial handling charges whenever fluid 
milk tended to be in short supply, and then dispose of milk 
for Class I use in the regulated market to maintain its 
blend price during the season of flush production when 
Class I sales elsewhere were difficult to make. A plant which 
could thus keep its disposition of milk largely as Class I 
and avoid qualification as a pool plant would be in a posi- 
tion to pay its farmers at a higher rate than that received 
by producers under the order, or it could retain the extra 
money as profits. In either case, however, pool milk would 
be at a disadvantage relative to unregulated milk. 

“Since none of these suggestions presents an acceptable 
approach to the problem of compensation payments, it is 
necessary to resort to a different procedure. The only 
sound method of dealing with this problem seems to be 
one based on a recognition of the economics involved as 
they affect producers and handlers. This approach resolves 
itself primarily into a question of market values for milk. 

“Handlers under the order seeking to purchase unregu- 
lated milk will naturally resort to the lowest cost source 
from which suitable milk is available. In fixing the rate 
of compensation payment, it is necessary, therefore, to 
determine what the lowest cost source may be and to base 
the payment on the difference between the cost of such milk 
and the cost of milk for Class I use as priced under the 
order. 

“For the most part milk produced in the New England 
area and not regulated under Federal orders is regulated 
by the individual States. In general the alignment as be- 
tween State and Federal minimum prices has been reason- 
ably close, most of the States following the Boston order 
prices. It is concluded that fixing the compensatory pay- 
ment rate at the difference between the Boston Class I and 
Class II prices in the mileage zone in which the originating 
plant is located would accomplish the desired pricing, ex- 
cept under the special circumstances discussed below. 
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“In the case of the nearby area of Massachusetts, Rhode 
Island, and Connecticut, location with respect to centers of 
distribution has a direct and positive effect on prevailing 
prices with the result that the city plant prices established 
under Federal regulation represent prevailing prices at 
the point of origin. Consequently, it is concluded that for 
receipts of outside milk from within the State of Mas- 
sachusetts and from nearby States of Rhode Island and 
Connecticut the compensatory payment rate should be the 
difference between the secondary market city plant Class 
I and Class II prices. 

“Outside milk receipts from points within the State of 
Maine must be accorded somewhat different treatment 
since, on the basis of the record, surplus prices are estab- 
lished under the Maine State Milk Commission lower than 
the surplus prices prevailing in other parts of New England. 
Maine has a very high potential as a continuing source of 
supply in substantial and increasing volume. Under the 
present pricing scheme in effect under the Maine State 
order the Class II or surplus price is based solely on the 
weighted average cream price at Boston and includes no 
value for skim. During the months of April, May, and 
June the price for surplus in excess of 15 percent is estab. 
lished 35 cents below ‘cream value’. Since milk would 
logically move from the cheapest available source it is 
from these prices which we must compute our compensatory 
payment. Accordingly, it is concluded that on all outside 
milk received at Boston plants direct from plants located 
within the State of Maine the compensatory payment should 
be the difference between the Class I price established 
under the Boston order for the zone in which the originating 
plant is located and the Boston order Class II price for such 
zone or, in the event the Maine State order surplus price 
is below the Boston order Class II price, the lowest price 
for Class II milk established for the month under the pro- 
visions of such Maine State order. 

“Such payments are necessary to sustain the classifica- 
tion and pricing of milk according to its use in the market. 
In the current economic circumstances they will remove any 
unfair competitive advantage of outside, unpriced milk in 
relation to priced milk and thereby will avoid displacement 
of producer milk. However, if experience proves that milk 
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is available to handlers at any time of the year at prices 

lower than those anticipated, the rates of compensation 

payment should be reviewed on the base of such experience.” 
Some of the evidence in support of these findings and conclusions 
may be found at pages 64-67, 219-20, 242-51 and 283-96 of the 
promulgation hearing record. 

13. Ata hearing held April 18, 1955, at Northampton, Mas- 
sachusetts, on proposals to expand the marketing area under 
the order, testimony was again adduced, in effect, as to unregu- 
lated milk and the basis of and necessity for compensatory or 
equalization payments. See pages 71-141 of such hearing record. 

14. If a fully regulated handler under the order had been in 
the same supply situation as petitioner and had paid the same 
prices to producers as petitioner did, the handler would still have 
been required to make additional payments into the producer. 
settlement fund under the order. If petitioner had been a fully 
regulated handler it would have been required to make an ad- 
ditional payment into the producer-settlement fund and the ad- 
ministrative assessment fund in a total amount of $55,745.39 for 
the three-month period above the amount actually assessed and 
paid. 

15. Section 8c of the act reads, in part, as follows: 

“(5) Milk and its products; terms and conditions of orders. 

In the case of milk and its products, orders issued pur- 
suant to this section shall contain one or more of the follow- 
ing terms and conditions, and (except as provided in sub- 
section (7) of this section) no others: 

(A) Classifying milk in accordance with the form in 
which or the purpose for which it is used, and fixing, or 
providing a method for fixing, minimum prices for each such 
use classification which all handlers shall pay, and the time 
when payments shall be made, for milk purchased from 
producers or associations of producers. Such prices shall 
be uniform as to all handlers, subject only to adjustments 
for (1) volume, market, and production differentials cus- 
tomarily applied by the handlers subject to such order, (2) 
the grade or quality of the milk purchased, and (3) the 
locations at which delivery of such milk, or any use clas- 
sification thereof, is made to such handlers. 

* aS » 

(C) In order to accomplish the purposes set forth in 

paragraphs (A) and (B) of this subsection, providing a 
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method for making adjustments in payments, as among 
handlers (including producers who are also handlers), to 
the end that the total sums paid by each handler shall equal 
the value of the milk purchased by him at the prices fixed in 
accordance with paragraph (A) of this section. 

” * * 


(G) No marketing agreement or order applicable to milk 
and its products in any marketing area shall prohibit or in 
any manner limit, in the case of the products of milk, the 
marketing in that area of any milk or product thereof pro- 
duced in any production area in the United States. 

i oe * 


“(7) Terms common to all orders. 

In the case of the agricultural commodities and the pro- 
ducts thereof specified in subsection (2) orders shall contain 
one or more of the following terms and conditions: 

= 


(D) Incidental to, and not inconsistent with, the terms 
and conditions specified in subsections (5)—(7) and neces- 
sary to effectuate the other provisions of such order.” 


CONCLUSIONS 
I 


At the outset, we are presented with the question as to whether 
the milk involved is subject to any regulation or payments under 
the order. Petitioner contends that the sale of the milk to 
Westover Air Force Base does not constitute a disposition of 
the milk “to consumers in the marketing area” and is not subject, 
therefore, to payments under section 996.65(b) of the order. 
First, petitioner contends that such sale was not a disposition of 
“outside milk” to a “consumer” as defined by sections 996.4 (g) (3) 
and 996.2(1), respectively. The term “outside milk” is dependent 
upon, or includes therein, the definement of “consumer.” The 
latter is defined, in part, as “any person to whom fluid milk pro- 
ducts are disposed of’ and includes, but is not limited to, 
“.. stores, ... hospitals and other institutions . . .” “Person” 
is defined as “any individual, partnership, corporation, associa- 
tion, or any other business unit.” (See section 996.2(a).) Peti- 
tioner argues that the air base is not a “person” as defined in the 
order, that is, that the air base is not a business unit. 

The disputed term must be examined in the context in which 
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it is employed, i.e., a milk order, and so as to give meaning to 
the remaining provisions of, and the regulatory scheme estab- 
lished by, the order. See e.g., In re Tapor Dairies Company, 
14 A.D. 77 (1955), aff'd, N.D. Ohio Jan. 10 and April 11, 1958 
(17 A.D. 78 and 516); In re Lancaster Milk Company, 13 A.D. 
325, 337 (1954). It is true, of course, that an air base is not 
generally recognized as a business organization. Yet, Westover 
Air Force Base is no less a business unit than a hospital, which 
is specifically included in the consumer definition. The United 
States Air Force regularly contracts for and buys milk and milk 
products and constitutes a substantial consumer of such com- 
modities. It should be noted at this point that the definition of 
“consumer” is extremely broad and indicates an intention to 
include therein any institution or entity, other than a dealer, 
utilizing the regulated commodity. In addition, the problem of 
control over the pricing of milk going to the air base in question 
and the Veterans Administration Hospital at Northampton, Mas- 
sachusetts (a city within the marketing area), that is, the absence 
of State price control over milk supplying such outlets, was 
specifically included and considered in promulgating the disputed 
order (see pp. 23-24 and 87 of the promulgation hearing record, 
July 11, 1949, AO Docket No. AO 203). It would be strange and 
surprising, indeed, to exclude from regulation milk utilized by a 
large consumer in an order purporting to regulate totally the 
handling of such commodity. Order No. 96 presents a compre- 
hensive scheme for the regulation of all milk handled in the mar. 
keting area except for stated exemptions. The failure specifically 
to exempt the milk in controversy from regulation indicates a 
contrary intent. 

While the sovereign may not be a person for certain purposes, 
as illustrated by petitioner in its brief, the promulgation hearing 
record (legislative history), the definition of consumer, and 
the purpose and scope of the Springfield order indicate other- 
wise. The air base is a business unit under the order in that 
it is an institution or entity which utilizes the regulated com- 
modity. Milk utilized by military installations has been subject 
to regulation under orders issued pursuant to the act (see e.g., 
In re Prairie Farms Creamery of Carlinville, 17 A.D. 841 (1958) ). 

Next, petitioner contends that Westover Air Force Base is not 


2 It cannot be contended that only nongovernmental hospitals were included in the definition 
of consumer. A municipal, State or Federal hospital would not be a corporation or association 
but would fall within the catch-all phrase, ‘‘any other business unit.” 
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located in the marketing area. Such area is defined in Order 
No. 96 as “the territory included within the boundary lines” of 
thirteen cities and towns. Petitioner, in effect, bases its claim, 
in part, on the word “territory” and contends that the area in- 
cluded in the definition contained in section 996.1(b) is limited 
thereby to the land within the political jurisdiction of the named 
towns and cities of the Commonwealth of Massachusetts. Peti- 
tioner utilizes selected dictionary meanings of “territory” to 
reach the conclusion which it advocates. Such term, however, 
may be construed to support the interpretation advanced by 
respondent that all that is meant by the word “territory” is the 
land area included within the boundaries of the named towns 
and cities. (See definition of “territory” in Webster’s New 
International Dictionary of the English Language, 2d ed. un. 
abridged 1959.) We think it appropriate to look beyond the wide 
range of meanings attributable to the term and to consider the 
intent of the draftsmen of the order by taking into account, 
among other things, the context in which the term is employed, 
the purpose of section 996.1(b) of the order and the circumstances 
under which the word was used. Vermilya-Brown Co. v. Connell, 
835 U.S. 377, 386 (1948) ; Securities and Exchange Commission 
v. C. M. Joiner Leasing Corp., 320 U.S. 344 (1943) ; Puerto Rico 
v. The Shell Co. (P.R.), Ltd., 302 U.S. 253 (1937); Elizabeth 
Arden Sales Corp. v. Guss Blass Co., 150 F.2d 988 (8th Cir. 
1945), cert. denied, 326 U.S. 773 (1945). 

The Westover Air Force Base was created by the purchase by 
the Federal Government of approximately eight square miles of 
land located in the northeast corner of the City of Chicopee and 
the northwest corner of the Town of Ludlow, Massachusetts. The 
Commonwealth of Massachusetts consented to such purchase and 
jurisdiction was granted and ceded to the Federal Government 
over such land. However, the acquisition of exclusive or con- 
current political jurisdiction by the Federal Government did not 
change the boundary lines of Chicopee and Ludlow or place the 
land located therein outside such boundary lines. The “territory” 
referred to in section 996.1(b) is contained within the “boundary 
lines” of the named cities and towns. The construction advanced 
by petitioner would eliminate the need for and be inconsistent 
with the latter phrase. It is a cardinal rule of construction that 
effect shall be given to every clause and part of a statute or 
regulation. McDonald v. Thompson, 305 U.S. 263, 266 (1938) ; 
D. Ginsberg & Sons, Inc. v. Popkin, 285 U.S. 204, 208 (1932). 
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Moreover, the order is concerned primarily with land area and 
not with the question of political jurisdiction or sovereignty. 
Maps of the proposed marketing area contained in exhibits 7, 8, 
18, and 34 attached to the original promulgation hearing record 
include therein all the land area within the boundaries of Chicopee 
and Ludlow and do not exclude therefrom, reserve from regulation, 
or even identify the area comprising the air base. In addition, 
for the reasons stated above, that is, the legislative history of 
the order and the purpose and scope thereof, it is concluded that 
the air base was included within the marketing area as defined. 
Also, the decision which preceded the issuance of the disputed 
order does not contain any reference to the issue of political 
jurisdiction. 

Petitioner contends that this construction or result is contrary 
to a public policy to the effect that the United States should get 
the full benefit of price competition in its purchases of supplies 
for the military, and should not, therefore, be adopted. The 
cases cited by petitioner in this regard deal with attempts by 
State governments to regulate the pricing of commodities or 
services sold to or utilized by the Federal Government on Federal 
property and elsewhere and are not applicable. See Public Utili- 
ties Commission of California v. United States, 355 U.S. 534 
(1958) ; Pacific Coast Dairy Inc. v. Department of Agriculture of 
California, 318 U.S. 285 (19438). Cf. Penn Dairies, Inc. v. Milk 
Control Commission of Pennsylvania, 318 U.S. 261 (1943). The 
principal issue in such cases was the power of States so to regulate. 
We are here concerned with Federal and not State regulation. 
In addition, the order does not regulate the price at which a 
handler may sell his milk but is concerned primarily with minimum 
prices to be paid to producers. The public policy announced in the 
Agricultural Adjustment Act (1933), as reenacted and amended 
by the Agricultural Marketing Agreement Act of 1937 and sub- 
sequent amendments does not conflict with the public policy state- 
ments cited by petitioner. Nor is the disputed construction or 
result invalidated even if a conflict were found. Cf. Penn Dairies, 
Inc. v. Milk Control Commission of Pennsylvania, supra. 


II 


The main thrust of petitioner’s complaint herein goes to the 
validity of the payments (sometimes referred to as “compen- 
satory” or “equalization” payments) required of it under section 
996.65(b) of the order. Petitioner contends that the disputed 
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section is inconsistent with sections 8c(5) (A) and (C) of the 
act (7 U.S.C. 608¢c(5) (A) and (C)) and, consequently, unau- 
thorized by section 8c(7) (D) thereof, citing Kass v. Brannan, 
196 F.2d 791 (2d Cir. 1952), cert. denied, 344 U.S. 891 (1952) .? 
This same contention has been made in numerous recent cases 
and our decisions therein set forth fully such matters as the 
fringe area problem, the necessity for, and the method of, regulat- 
ing milk not primarily associated with the regulated market, 
the method for determination of the rate of payment required of 
an otherwise unregulated handler and the relation of the Kass 
case to regulations similar to the contested section.* See In re 
The Lawson Milk Company, 17 A.D. 239 (1958) ; In re Suncrest 
Farms, Inc., 18 A.D. 191 (1959) ; In re Chapman Dairy, 18 A.D. 
823 (1959). Cf. In re Lehigh Valley Cooperative Farmers, 18 
A.D. 75 (1959); In re Grocer’s Dairy Company, 18 A.D. 995 
(1959). The statements in such proceedings with respect to 
the problem presented by the presence of “outside mlik,” etc., 
are equally applicable to the issues presented in this proceeding 
and no useful purpose would be served by their repetition herein. 
On the basis of the rationale of the Suncrest and Lawson cases 
and the pertinent decisions of the Secretary (see Findings of 
Fact 11 and 12), it is concluded that the contested provision con- 
stitutes a valid and reasonable exercise of administrative dis- 
cretion‘ and is authorized by section 8c(7) (D) of the act. More- 
over, in light of the expertise of the Secretary, the evidence in 
the pertinent hearing records could legally form the basis for 
the judgment of the Secretary reflected in the contested provi- 
sion. (See Findings of Fact 11, 12 and 13.) Cf. Railway Ex- 
press Agency, Inc. v. Civil Aeronautics Board, 243 F.2d 422 
(D.C. Cir. 1957); In re The Lawson Milk Company, supra; In 
re Suncrest Farms, Inc., supra. 

Where the entire potential milk supply for a regulated market 
is not to be fully regulated by an order, as is the case here, the 


, 
2 Such contention may be made only with respect to milk received from unregulated New York 
State dairy farmers and sold and delivered by petitioner to the air base. (See Part III of 
Conclusions, infra.) 

5 Section 8c(5)(C) is not appropriate to petitioner’s contention as it relates to milk pur- 
chased by a handler at prices fixed pursuant to an order issued under the act and provides for 
the establishment of a producer-settlement fund mechanism. Moreover, if petitioner had been 
a fully regulated handler its obligation to the producer-settlement and administrative assess- 
ment funds would have been much greater (see Finding of Fact 14). 

*The responsibility of selecting the means of achieving the statutory policy and the relation- 
ship between the remedy selected and such policy are peculiarly matters for administrative 
competence. American Power & Light Co. v. Securities and Exchange Commission, 329 U.S. 
90 (1946) ; Secretary of Agriculture v. Central Roig Refining Co., 338 U.S. 604, 613-14 (1950). 
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partial regulation of nonpool milk entering the marketing area 
for Class I disposition is necessary to protect the regulatory 
scheme adopted. The disputed provision was incidental to the 
regulatory plan for pricing and pooling producer milk, as defined 
in the order, and necessary to protect the integrity of that plan 
in the Springfield, Massachusetts, marketing area. Also, the 
record herein indicates that the milk in issue was surplus to 
petitioner’s regular fluid needs and that, absent the sale to 
Westover Air Force Base, such milk had a surplus value to peti- 
tioner. Since petitioner chose to dispose of it in the marketing 
area for fluid use, the Springfield pool should get the benefit of 
the difference between the Class I and Class II prices, that is, 
the difference between its value as fluid milk as distinguished 
from surplus milk. (Cf. Part III infra.) In addition, the con- 
tention that section 996.65(b) is violative of section 8c(5) (G) 
of the act (7 U.S.C. 608¢c(5) (G)) was also fully considered and 
disposed of in the cases cited above dealing with compensatory 
payments. See In re The Lawson Milk Company, supra, at pp. 
260-61; In re Chapman Dairy, supra, at pp. 336-37. 


III 


Petitioner cannot complain of the disputed section as violative 
of section 8c(5) (A) with respect to the milk received from its 
Connecticut producers because the milk administrator for the 
State of Connecticut authorized petitioner to deduct, and peti- 
tioner deducted, from its payments to such dairy farmers the 
amount which petitioner paid into the producer-settlement fund 
under Order No. 96. The total cost of such milk to petitioner by 
reason of section 996.65(b) was no more than its original cost, 
that is, petitioner’s cost for such milk under State of Connecticut 
regulation. Cf. In re Lehigh Valley Cooperative Farmers, supra; 
In re Chapman Dairy, supra. Petitioner’s grievance in this regard 
is, rather, that the Springfield pool and not its Connecticut pro- 
ducers received the benefit of the fluid utilization of the milk 
disposed of by it in the Springfield marketing area. The net 
effect of section 996.65(b), because of the interplay of the 
Federal and State regulations, is to allocate to a Class II use 
milk distributed in the marketing area by petitioner and produced 
by its Connecticut dairy farmers. It gives to producers, as de- 
fined in the order, the benefit of the higher utilization, and, in 
effect, returns to producers the fluid value of milk displaced from 
such use by the outside handler’s disposition of fluid milk in the 
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marketing area. The milk distributed by petitioner in the market- 
ing area constituted milk surplus to petitioner’s fluid needs and 
displaced producer milk, as defined in the order, from Class I 
or fluid utilization. It is the milk subject to classification, pric- 
ing, and pooling under Order No. 96, that is, milk received at pool 
plants, with respect to which the declared policy of the act is 
operative under the order. The Secretary, in promulgating a 
milk marketing order, must determine which handling of milk 
must be isolated for the purpose of regulation. United States v. 
Rock Royal Cooperative, Inc., 307 U.S. 533 (1939) ; In re Clover 
Leaf Dairy Company, 15 A.D. 339 (1956), aff’d, N.D. Ind. Sept. 
10, 1958, 17 A.D. 944; In re Tapor Dairies Company, supra. See 
also section 8c(11) (C) of the act (7 U.S.C. 608c(11)(C)). The 
Secretary may prescribe appropriate standards to designate the 
dairy farmers or “producers” whose milk is to be subject to the 
classification, pricing and pooling provisions of an order. Cf. 
United States v. Wrightwood Dairy Co., 127 F.2d 907, 911 (7th 
Cir. 1942) ; Vogt’s Dairies, Inc. v. Wickard, 45 F. Supp. 94 (S.D. 
N.Y. 1942). The milk order which was the subject of the Rock 
Royal case, supra, did not price and pool a handler’s milk sold 
outside the marketing area and it has been recognized that milk 
received from outside sources and disposed of in a regulated 
marketing area may be treated differently from the pricing 
standpoint than producer milk. Bailey Farm Dairy Co. v. An. 
derson, 157 F.2d 87 (8th Cir. 1946), cert. denied, 329 U.S. 788 
(1946). The allocation of milk utilization resulting from the 
interplay of Order No. 96 and the State of Connecticut regula- 
tion is of established validity under the act. Bailey Farm Dairy 
Co. v. Anderson, supra, In re Lehigh Valley Cooperative Farmers, 
supra. 


IV 


Petitioner further contends that section 996.65(b) constitutes 
unjust discrimination jn violation of the Fifth Amendment to 
the Constitution. On the contrary, the record herein indicates 
that the disputed section constitutes a valid and reasonable ex- 
ercise of administrative discretion, that the treatment. accorded 
thereby to handlers not primarily associated with the regulated 
market bears a reasonable relation to the accomplishment of a 
valid legislative purpose—the protection of the regulatory scheme 
for attaining the statutory price level for producers’ milk—and 
that the distinction contained therein between handlers regularly 
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supplying the market and those not regularly associated with the 
Springfield market affords the latter type of handler relief from 
full regulation while protecting the classified pricing plan estab- 
lished in the order with respect to the regular suppliers of the 
market. Under these circumstances, “ the fact that a particular 
regulation ‘may demonstrably be disadvantageous to certain areas 
or persons’ is not enough to constitute a violation of the due pro- 
cess clause.” In re Central Dairy Products Co., 12 A.D. 303, 312, 
citing Secretary of Agriculture v. Central Roig Refining Co., 338 
U.S. 604, 617-19 (1950). See also Bowles v. Willingham, 321 
U.S. 503, 518 (1944); Wickard v. Filburn, 317 U.S. 111, 129 
(1942) ; Currin v. Wallace, 306 U.S. 1, 14 (1989). Moreover, 
petitioner has made no evidentiary showing of unjust discrimina. 
tion. 

The provision of Order No. 96 providing for administrative 
assessments on the milk in controversy, that is, section 996.72, 
is specifically authorized by the act (see section (10(b) (2) (i)) 
and is of established validity. See e.g., United States v. Rock 
Royal Cooperative, Inc., supra; H. P. Hood & Sons, Inc. v. United 
States, 307 U.S. 588 (1939). In addition, all contentions of the 
parties presented for the record have been considered and whether 
or not specifically mentioned herein, any suggestions, requests, 
etc., inconsistent with this decision are denied. 


ORDER 
In view of the foregoing, the relief requested by the petitioner 
is denied and the petition is dismissed. 
Copies hereof shall be served upon the parties and the market 
administrator for Order No. 96. 


(No. 6254) 


In re WILBER E. OBERG, d/b/a OBERG DAIRY; JOHN J. BRENNY, 
CARL R. LEAF AND CARL H. LEAF, d/b/a CLARION DAIRY; AND 
J. HOWARD GEDDES, d/b/a BOND DarIRY. AMA Dockets Nos. 
105-1, 105-2, and 105-8. Decided December 22, 1959. 


Details of Producer-Referendum—Administrative 
Discretion—Confidentiality of Ballots 


Details of producer-referendum conducted under Agricultural Marketing 
Agreement Act are committed exclusively to the discretion of the 
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Secretary of Agriculture and are not subject to review. Even if there 
should be review, aside from examination of ballots cast which are 
confidential, the evidence proffered by petitioners does not result in 
lack of statutory producer approval. 

Mason and Stone, of Mason City, Iowa, for petitioners. Mr. John M. 
Durbin, for Agricultural Marketing Service. Mr. Will Rogers, Hearing 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


These are three consolidated proceedings under Section 8c (15) 
(A) of the Agricultural Adjustment Act (1933) as reenacted 
and amended by the Agricultural Marketing Agreement Act of 
1937 and subsequent amendments (7 U.S.C. 601 et seq.) in 
which petitioners challenge the validity of Order No. 105 (7 
CFR 1005.1 et seq.) issued under the act. Each petitioner is a 
handler under the order which regulates the handling of milk in 
the North Central Iowa marketing area. 

By virtue of an application to dismiss filed by respondent, por- 
tions of each petition were dismissed (17 A.D. 421 (1958)). 
Respondent filed answers to the remaining parts of the petitions. 
The principal attack, and at this final stage of the proceeding 
the only one, is upon the validity of the producer referendum. 
Petitioners claim that the order was not approved by the neces- 
sary three-fourths of the producers voting in the referendum 
(section 8c(5)(B)(i) of the act) because the referendum if 
properly conducted and the votes correctly counted would have 
resulted in the approval of less than three-fourths of the producers 
voting. 

A hearing was held in Ft. Dodge, Iowa, on April 29, 1959, 
before Will Rogers, Hearing Examiner, Office of Hearing Ex- 
aminers, United States Department of Agriculture, at which 
petitioners were represented by J. F. Stone, of Mason and Stone, 
Attorneys at Law, Mason City, Iowa, and respondent by John M. 
Durbin, Office of the General Counsel, United States Department 
of Agriculture. During the hearing the hearing examiner denied 
a request by petitioners for the issuance of a subpoena duces tecum 
for the attendance of Secretary Ezra T. Benson or a subordinate 
official, together with the records of the producer referendum. 
Petitioners proffered evidence as to the conduct and details of 
the referendum which was not admitted into evidence because 
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it was regarded by the hearing examiner as irrelevant in view of 
the ruling in In re Hygeia Dairy Company, 17 A.D. (1958), to 
the effect that the conduct of a producer referendum, that is, 
questions of the eligibility of producers, tabulation of results, etc., 
are matters committed to the exclusive jurisdiction of the Sec- 
retary and are not subject to review. 

The hearing examiner issued a report recommending that the 
petitions be dismissed. Petitioners filed exception thereto. 


FINDINGS OF FACT 


1. Petitioner Wilber E. Oberg is an individual doing business 
as Oberg Dairy with his principal place of business at 1109 Fourth 
Avenue, North, Ft. Dodge, Iowa, and is a handler of milk and 
milk products and subject to the provisions of Order No. 105. 


2. Petitioners John J. Brenny, Carl R. Leaf, and Carl H. Leaf 
are partners doing business as Clarion Dairy with their principal 
place of business at Clarion, Iowa, and are handlers of milk and 
milk products and subject to the provisions of Order No. 105. 


8. Petitioner J. Howard Geddes is an individual doing business 
as Bond Dairy with his principal place of business at Hampton, 
Iowa, and is a handler of milk and milk products and subject to 
the provisions of Order No. 105. 


4. The order complained of by petitioners is Order No. 105 
regulating the handling of milk in the North Central Iowa mar- 
keting area. The provisions of the order, other than those relat- 
ing to prices and payments of producers, were made effective on 
October 1, 1957. Thereafter the entire order was made effective 
November 1, 1957. 


CONCLUSIONS: 


Respondent presses the propositions (1) that handlers have 
no standing to challenge the validity of the determination of the 
Secretary that at least three-fourths of the producers voting in 
the referendum favored the issuance of the order and (2) that 
the holding of a referendum, the conducting thereof, tabulation 
of results, etc., are matters committed exclusively to the jurisdic- 
tion of the Secretary and are not subject to review. 

Without deciding the question as ‘to whether handlers have 
standing to sue in this regard, we conclude as we did in In re 
Hygeia Dairy Company, supra, that the details of the conduct of 
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a referendum, the tabulation of results, etc., are matters com- 
mitted exclusively to the discretion of the Secretary by the act 
in the issuance of the order and are not subject to judicial review. 
Accordingly these matters are not subject to review in this pro- 
ceeding. We considered the problem at length in the Hygeia 
decision, supra, and reference is made to that decision for the 
supporting rationale. 


Consequently the hearing examiner correctly refused to issue 
a subpoena duces tecum to the Secretary or other official of the 
Department having custody of the ballots cast. Moreover, the 
ballots themselves, signed by each producer voting, are confiden- 
tial under the regulations of the Department (7 CFR 1.2(c)) and 
of course were submitted in confidence. The ballots cannot be 
reached in any event by petitioners for purposes of examination 
by them. 


Aside from the issue of getting access to the ballots cast in 
the referendum, petitioners have offered other evidence to sup- 
port their contention that the required producer approval was not 
received in the referendum because of the erroneous disqualifica- 
tions (1) of three ballots because the votes on the two questions 
upon each ballot were not the same on each question and (2) of 
two ballots cast separately by each of two brothers, Lawrence 
Kennedy and Willard Kennedy of Rolfe, Iowa, who apparently 
operate a dairy farm as a partnership. Petitioners argue that 
the three ballots disqualified for inconsistent answers should have 
been considered as validly cast and counted as votes in opposi- 
tion to the order, that at least one of the two negative ballots of 
the Kennedy brothers should have been counted, and that ac- 
cordingly the vote in favor of the order was less than the neces- 
sary 75 percent of the producers voting.! 

Even if we should assume that petitioners are entitled to have 
their proffered evidence considered, we do not believe that the 
four ballots referred to would have to be regarded as validly cast. 

Three ballots were disqualified because of the warning clearly 
stated on the ballot that failure to vote the same way on the two 
questions presented would invalidate the ballot. The two ques- 
tions were: 


1 According to a press release, 827 valid ballots were cast with 623 in favor of the order 
and 204 against. If the four ballots in question that were eliminated were to be counted as 
validly cast, 831 ballots would be counted and if the four were considered negative votes, 
75 percent approval would be 623.25 votes instead of 623. 
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1. Do you approve the issuance by the Secretary of Agri. 
culture of an order which would regulate the handling of 
milk in the North Central Iowa marketing area? 

2. Do you approve a provision in the order which requires 
that all producers and associations of producers delivering 
milk to the same handler shall be paid the same minimum 
uniform price for all milk delivered to said handler? 


Section 8c(5) (B) (i)? of the act seems to require producer 
approval of order provisions for an individual handler pool that 
is separate from other producer approvals prescribed by the act.* 
Pursuant to this, the ballot contained a separate question upon the 
individual handler pool proposal. Nevertheless the producers 
were voting their approval or disapproval of the entire proposed 
order in the referendum and it is not unreasonable or invalid to 
require the same answer to both questions. 


Each of the two ballots cast by the Kennedy brothers was in 
the name of the individual, whereas the “‘producer” eligible to 
vote was the “producer” as defined in the proposed order* which 
in this case would be the partnership. But even if it was improper 
to reject both ballots cast in the individual names and not to 


consider the partnership as a producer voting against the order, 
the statutory producer approval was still obtained by the re- 


ferendum. 


ORDER 


In view of the foregoing, the relief requested by the petitioners 
is denied and the petitions are dismissed. 


26 8c(5): “Milk and its products; terms and conditions of orders. 

“In the case of milk and its products, orders issued pursuant to this section shall contain 
one or more of the following terms and conditions, and (except as provided is subsection 
(7) of this section) no others :*** 

“(B) Providing: (i) for the payment to all producers and asSociations of producers 
delivering milk to the same handler of uniform prices for all milk delivered by them: 
Provided, That, except in the case of orders covering milk products only, such provision is 
approved or favored by at least three-fourths of the producers who, during a rep- 
resentative period determined by the Secretary of Agriculture, have been engaged in the 
production for market of milk covered in such order or by producers who, during such 
representative period, have produced at least three-fourths of the volume of such milk pro- 
duced for market during such period; the approval required hereunder shall be separate 
and apart from any other approval or disapproval provided for by this section ;***” 


3 Section 8c(9)(B) of the act. 


* Procedure for Conduct of Referenda (15 F.R. 5177, August 10, 1950); and definition of 
“Producer” (section 1005.7 of Order No. 105). 
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(No. 6255) 






R. F. HAUSHALTER v. ST. LOUIS NATIONAL STOCKYARDS COMPANY 
AND PRODUCERS LIVESTOCK MARKETING ASSOCIATION. P&S 
Docket No. 2407. Decided December 8, 1959. 







Failure to Prove Violation—Dismissal 






Since there is no showing of a violation of the act by either respondent, the 
complaint is dismissed. 






Complainant and respondents, pro se. Mr. Lowell L. Miller, Presiding Officer. 





Decision by Thomas J. Flavin, Judicial Officer 






PRELIMINARY STATEMENT 









This is a reparation proceeding under the Packers and Stock- 
yards Atc, 1921, as amended (7 U.S.C. 181 e¢ seq.), hereinafter 
referred to as the “act.” The proceeding was initiated by a com- 
plaint filed on July 21, 1958, by R. F. Haushalter, Fieldon, Illinois. 
Complainant alleges that he consigned 17 hogs to a market agency 
at the St. Louis National Stock Yards for sale for his account; 
that his consignment was mixed with a lot of hogs consigned to 
respondent Producers Livestock Marketing Association by an- 
other shipper; and that the hogs which were sold at the stockyard 
for his account were of lesser value than the hogs which he had 
shipped to the market. Complainant is seeking an award of 
reparation in the amount of $154.95. 

A copy of the complaint and a copy of the investigative report 
prepared by the Packers and Stockyards Branch of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice were served upon both respondents. <A copy 
of the investigative report was served upon complainant. 


Respondents filed separate answers generally denying any re- 
sponsibility for any loss suffered by complainant. 


Oral hearing was held at St. Louis, Missouri, on April 9, 1959. 
None of the parties was represented by counsel. Complainant 
appeared on his own behalf. S. R. Voelker and John Laughlin ap- 
peared on behalf of respondent St. Louis National Stockyards 
Company. F. B. Tucker appeared on behalf of respondent Pro- 
ducers Livestock Marketing Association. Respondent St. Louis 
National Stockyards Company filed proposed findings of fact, 
conclusions and order. 
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FINDINGS OF FACT 


1. Complainant, R. F. Haushalter, is an indiivdual whose ad- 
dress is R.R. #2, Fieldon, Illinois. 


2. Respondent St. Louis National Stockyards Company, herein. 
after referred to as the “stockyard company”, is a corporation 
which owns and operates, and at all times material herein owned 
and operated, the St. Louis National Stock Yards, hereinafter 
referred to as the “stockyard.” The stockyard is now and at 
all times material herein was a posted stockyard subject to the 
provisions of the act. Respondent Producers Livestock Marketing 
Association, hereinafter referred to as “Producers”, is now and 
at all times material herein was registered with the Secretary of 
Agriculture as a market agency to sell livestock on a commission 
basis at the stockyard. 


3. On May 15, 1958, complainant consigned 17 hogs to the Hog 
Commission Company for sale at the stockyard. The hogs were 
transported to the stockyard in a truck belonging to Maurice 
Williams and driven by Elmer Fletcher. In addition to com- 
plainant’s hogs, the truck carried 16 hogs belonging to Ward 
Cope, and two sows belonging to two other shippers. Cope’s hogs 
were consigned to respondent Producers and were carried in the 
top deck of the truck. Complainant’s hogs and the two sows 
were carried in the bottom deck of the truck. Complainant’s 
hogs and Cope’s hogs were loaded onto the truck at different 
times by Williams. Fletcher was not present when either of 
these consignments was loaded onto the truck. Neither com- 
plainant’s hogs nor Cope’s hogs were marked for identification. 

4. Fletcher delivered the four consignments of hogs to the 
stockyard on the night of May 15, 1958, and unloaded the hogs 
into two different unloading chutes at the stockyard. He delivered 
one lot of 17 hogs to a stockyard company employee in the checker 
or drive-in alley, along with a bill of lading showing complainant 
as the consignor and the Hog Commission Company as the con- 
signee. This lot of 17 hogs was penned by the stockyard company 
employee in catch pen No. 149. Fletcher also delivered a lot of 
16 hogs to the stockyard company employee in the checker or 
drive-in alley, along with a bill of lading showing Cope as the 
consignor and respondent Producers as the consignee. This lot 
of 16 hogs was penned by the stockyard company employee in 
catch pen No. 148. The two sows were delivered to the stock- 
yard company employee by Fletcher with the load of 17 hogs and 
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were penned by the stockyard company employee in separate 
pens. 

5. The 17 hogs penned in pen No. 149 were delivered by the 
stockyard company to the Hog Commission Company and yarded 
in a sales pen assigned to that company. The 16 hogs penned 
in pen No. 148 were delivered by the stockyard company to re- 
spondent Producers and yarded in a sales pen assigned to Pro- 
ducers. No mixing of these hogs occurred from the time the 
hogs were yarded in the catch pens by the stockyard company 
employee to the time they were delivered by the stockyard com- 
pany to the respective market agencies. 

6. On May 16, 1958, the Hog Commission Company sold 17 
hogs for the account of complainant and issued a net proceeds 
check to complainant in the amount of $691.62. On the same 
date Producers sold 16 hogs for the account of Cope and issued 
a net proceeds check to Cope in the amount of $796.76. The 16 
hogs sold by Producers for the account of Cope belonged to com. 
plainant. Only one of the 17 hogs sold by the Hog Commission 
Company for the account of complainant belonged to complainant. 
The other 16 belonged to Cope. 

7. The net proceeds resulting from the sale of complainant’s 
hogs at the stockyard amounted to approximately $846.55. 

8. On Monday, May 19, 1958, Producers was informed that a 
mix-up in consignments had occurred and that the 16 hogs that 
it had sold on May 16 for the account of Cope belonged to com- 
plainant. Upon the receipt of such information, Producers stop- 
ped payment on the net proceeds check issued by it to Cope. On 
May 21, 1958, upon being informed that the matter would be 
settled informally between complainant and Cope, Producers 
cleared the check for payment. 

9. The complaint was filed within 90 days after the accrual 
of the alleged cause of action. 


, CONCLUSIONS 


The parties are agreed that 16 of 17 hogs consigned by com- 
plainant to the stockyard were sold for the account of another 
shipper (Cope); that 16 hogs belonging to the other shipper 
were sold for the account of complainant; and that due to the 
mix-up in consignments complainant suffered a loss of approxi- 
mately $154.95. Therefore, the only question in this proceeding 
is whether activity on the part of either of the respondents 
violative of the act caused complainant’s loss. 
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As to respondent St. Louis National Stockyards Company, the 
evidence shows that 17 hogs belonging to complainant and 16 
hogs belonging to Cope were delivered to the stockyard in the 
same truck; that these hogs were delivered by the truck driver 
to an employee of the stockyard company at different times in 
lots of 16 and 17, respectively; that information as to the 
cwner of each lot of hogs was obtained by the stockyard company 
employee from the bill of lading given to the stockyard com- 
pany employee by the truck driver at the time each lot of hogs 
was delivered to the stockyard company employee; that the lots 
were penned in separate pens by the stockyard company em- 
ployee; and that the pens in which the hogs were yarded were 
on opposite sides of the checker alley from each other. The 
evidence further shows that the respective lots of hogs were 
turned out of the catch pens into different drive alleys and were 
driven over different routes to the respective market agencies. 
The evidence conclusively shows that the lots of hogs were not 
mixed at any time while the hogs were in the custody of the 
stockyard company. Moreover, after the stockyard company 
was informed that a possible mix-up in consignments had oc- 
curred, it acted promptly to ascertain the facts and fully co- 


operated with complainant, complainant’s representatives, and 
the market agencies concerned in attempting to settle the matter. 
Under these facts, it must be concluded that complainant’s loss 
was not occasioned by conduct on the part of respondent St. 
Louis National Stockyards Company in violation of the act. 


As to respondent Producers, at the time it sold the 16 hogs for 
Cope’s account, it had no reason to suspect that the hogs be- 
longed to complainant. When Producers learned on May 19 
that the hogs in question actually. belonged to complainant, it 
stopped payment of the net proceeds check to Cope. The evidence 
shows that Producers did not clear the check- for payment until 
representations were made to it by complainant’s trucker that 
the matter could be settled informally between the two consignors 
—complainant and Cope. While the better practice on the part 
of Producers may have been to stop payment on the check until 
it had some assurance from its consignor, as well as from a rep- 
resentative of complainant, that the matter would be settled in. 
formally, it cannot be concluded that under the circumstances its 
payment of the net proceeds to Cope by its clearance of the 
check on May 21 was in violation of the act. 
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From what has been said above, it follows that the complaint 
herein must be dismissed. 


ORDER 


The complaint is dismissed. 
Copies hereof shall be served upon the parties. 


(No. 6256) 


MUSKOGEE STOCKYARDS AND LIVESTOCK AUCTION, INC. v. FRANK 
L. BROWN. P&S Docket No. 2361. Decided December 2, 1959. 


Agent—Not Proper Party to Sue—Dismissal 


From the evidence of record, it is concluded that complainant is not the 
proper party to sue in this proceeding and the complaint is dismissed. 


Complainant and respondent, pro se. Mr. John J. Murray, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. 

By complaint filed on July 10, 1957, complainant, the operator 
of a stockyard at Muskogee, Oklahoma, claimed damages from 
the respondent, whose address is 422 Live Stock Exchange Build- 
ing, Kansas City, Missouri, in the amount of $805.37. This 
amount represents the difference between the sum of $2,868.67, 
the price which respondent agreed to pay for forty head of 
cattle purchased from one John Brown, and the sum of $2,063.30, 
the net amount realized from the resale of such cattle upon the 
respondent’s refusal to accept the animals. It is alleged that a 
verbal agreement as to number of head and price per pound 
was effected in the country by private treaty between said John 
Brown, owner and producer of the cattle, and respondent. It 
is further alleged that under this agreement the livestock were 
to be consigned to complainant’s stockyard for weighing and 
accounting including payment to the stockyard for the benefit 
of the owner; that the animals were brought to complainant’s 
stockyard and weighed to respondent on June 14, 1957; and that 
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after the weighing, respondent rejected the cattle and did not 
and has not paid for them; that complainant maintained the 
cattle until its next regularly scheduled auction sale on June 18, 
1957, at which time they were sold. 

A copy of the complaint together with a copy of the investiga- 
tive report was served upon respondent and the complainant was 
furnished with a copy of the investigative report. 


Respondent filed an answer to the complaint in the form of 
a letter dated August 24, 1957, in which he stated that a sworn 
statement which he made to John F. Clendenin, District Super. 
visor, Packers and Stockyards Branch, Agricultural Marketing 
Service, contained his complete answer. In this letter respondent 
requested an oral hearing. His answer, which contains informa- 
tion regarding the details of the transaction, in effect admits the 
fact of an agreement, the weighing, and fact that no payment 
has been made but asserts a right to reject the animals for the 
reason that the animals were excessively filled and unmerchant- 
able. The answer also alleges (1) that respondent protested 
the weighing of the cattle to him before the weighing and (2) 
the verbal agreement provided for the sale of twenty-two or 
twenty-four steers and eighteen heifers and that twenty-four 
heifers and only sixteen steers were weighed. 

Oral hearing was held in the matter at 10:00 a.m., July 30, 
1958, in Room 211, Post Office Building, Joplin, Missouri. 
Neither party was represented by counsel. 


FINDINGS OF FACT 


1. Complainant is Muskogee Stockyards and Livestock Auc- 
tion, Inc., operator of the Muskogee Stock Yards at Muskogee, 
Oklahoma. Obal Laster is president of the complainant cor- 
poration. 

2. Muskogee Stockyards and Livestock. Auction, Inc., is 
registered with the Secretary of Agriculture under the act as a 
market agency and dealer to buy and sell livestock on a com. 
mission basis and for its own account. 

8. Muskogee Stock Yards at all times mentioned herein was a 
“posted” stockyard within the meaning of that term as used in 
the act. 

4. Respondent was, at all times mentioned herein, registered 
with the Secretary of Agriculture as a market agency to buy 
livestock on a commission basis and as a dealer to buy and sell 
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livestock for his own account. His place of business was at 422 
Live Stock Exchange Building, Kansas City, Missouri. 

5. The claim was filed within 90 days after the cause of action 
accrued. 

6. Forty head of cattle were sold by private treaty to respond- 
ent in the country by one John Brown under verbal agreement as 
to price per cwt. but providing that the animals would be shipped 
to complainant’s stockyard for sorting and weighing and collection 
of the purchase price by complainant. This service for handling 
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eting is provided for in complainant’s tariff. 
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to complainant’s stockyard on June 14, 1957, and weighed to 
Frank Brown. 

8. Frank Brown refused to accept the cattle weighed and 
would not pay for them. 

9. Complainant maintained the cattle from June 14, 1957, the 
day of the weighing to Frank Brown, until June 18, 1957, the day 
of its next regularly scheduled sale and sold them that day through 
the auction for a total price of $2,178.15. This amount less mar- 
keting charges produced a net amount of $2,063.30. 

10. The total weight of the cattle weighed to Frank Brown 























Be was 14,625.00 pounds. 

11. The verbal agreement fixed a price of $19 per cwt. for 
heifers and $20.50 for steers, which would have amounted to 
$2,868.67, assuming the animals weighed to respondent complied 

: with the agreement. 
a 12. Complainant effected a settlement with John Brown under 
ni: which there was a shrink allowance of 5 percent and discount of 
50 cents per cwt. 
4g 13. Complainant paid John Brown $2,648.46. 
en CONCLUSIONS 
Complainant performed a service at a stockyard in connection 
7 with the marketing of the livestock in accordance with the pub- 
in lished tariff. However, Muskogee Stockyards and Livestock Auc- 
tion, Inc., did not receive the animals on consignment, select the 
ved buyer, or become privy to the contract between Frank Brown 
on and John Brown. Complainant undertook to receive the animals 
ell at the stockyard, handle them, weigh them, and perform the neces- 






Sary accounting operations and collect the purchase price. The 
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purchase price less marketing expenses was to be remitted to 
John Brown, the producer. 

The record demonstrates that complainant handled the animals 
and weighed them to Frank Brown. When Frank Brown refused 
the animals they were left in complainant’s custody. Complainant 
cared for the animals and disposed of them in the course of busi- 
ness. Complainant remitted the net proceeds to John Brown as 
well as additional money. The amount of this additional money 
was arrived at by negotiation between Obal Laster, president of 
the complainant corporation, and John Brown. Complainant 
originally sought reparations in the amount of $805.37, but later 
reduced its claim to $585.16. 

In his answer and in his testimony, respondent states that he 
was within his rights in rejecting the animals for the reason that 
they were unmerchantable; that he protested the weighing to 
him and that the verbal agreement provided for delivery of cer- 
tain numbers of heifers and steers and that more heifers and fewer 
steers were delivered than the numbers agreed upon. It is be- 
lieved to be unnecessary to determine the propriety of any of 
these allegations or to determine whether there was a breach 
of contract, or to deal with the rights or obligations of Frank 
Brown or John Brown. 

Complainant was not party to the contract but was acting as 
agent for John Brown to handle the cattle, weigh them and col- 
lect for them. He was not acting as a factor and so could not 
have sued Frank Brown in his own right. His claim here might 
be considered on its merits if there was something in the record 
to show that he had been substituted for John Brown. There is 
no evidence of any subrogation agreement. On the contrary, it 
appears that complainant believed that he was obligated to make 
John Brown whole. If there was some legal obligation to pay 
John Brown, it is possible that rights which John Brown may 
have had might have passed to complainant as a matter of law. 
The record does not disclose such a situation. As complainant 
has stated, it is unjust and unreasonable to purchase livestock 
in commerce and refuse to pay under certain circumstances. Here, 
however, if Frank Brown was at fault the injustice was to John 
Brown with whom he had entered into a contract. Complainant 
was a stranger to the contract and acted only as an agent of 
John Brown to deliver the animals, collect for John Brown’s 
benefit and pay himself appropriate marketing charges. Regard. 
less of his reasons for paying John Brown, he was not under 
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legal obligation to do so and cannot recover his money in this 
proceeding. 


The case is dismissed. 


(No. 6257) 


In re WEIL, INC. P&S Docket No. 2433. Decided December 10, 
1959. 


Failure to Pay Promptly—Cease and Desist— 
Consent Order 


Respondent consented to an order requiring it to cease and desist from the 
practice of failing to pay promptly for purchases of livestock. 

Mr. Robert R. Kimmel, for Livestock Division, Agricultural Marketing 

Service. Mr. James Park, of Lexington, Kentucky, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by complaint filed June 17, 1959, by the Director, 
Livestock Division, Agricultural Marketing Service, United 
States Department of Agriculture. Respondent, a corporation, is 
charged with (1) being insolvent within the meaning of the act, 
(2) having failed to pay for livestock purchased at various posted 
stockyards for periods up to 44 days, contrary to certain express 
cr implied agreements or understandings regarding prompt pay- 
ment in settlement therefor. On October 20, 1959, respondent filed 
an amended answer in which it (1) admits the allegations set 
forth in paragraphs I, II and III of the complaint, (2) admits 
that as of December 11,’ 1958, its current liabilities exceeded its 
current assets by approximately $64,828.46, as alleged in para- 
graph IV of the complaint, (3) alleges that as of the present time 
its current assets exceed its current liabilities and, therefore, that 
it is not now insolvent within the meaning of the act, and (4) 
consents to the issuance, without oral hearing, of an order re- 
quiring it to cease and desist from engaging in the practice com. 
plained of. Complainant has’moved to dismiss the allegation that 
respondent is insolvent. Such motion is granted and accordingly 
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such allegation is not being considered here. Complainant has 
recommended that the order consented to by respondent be 
issued. 

FINDINGS OF FACT 


1. The Cynthiana Stockyards, Inc., Cynthiana, Kentucky, the 
Boyle County Stockyards, Danville, Kentucky, the Blue Grass 
Stockyards, Lexington, Kentucky, the Paris Stock Yards, Paris, 
Kentucky, and the Winchester Stock Yards, Winchester, Kentucky, 
hereinafter referred to as the stockyards, were at all times 
mentioned herein, and are now, posted stockyards subject to the 
provisions of the act. 

2. Respondent is registered with the Secretary of Agriculture 
as a market agency to buy livestock on a commission basis and 
as a dealer to buy and sell livestock for its own account, at the 
stockyards, and at all times mentioned herein respondent was 
so registered. 

3. Respondent, on or about the dates and in the 32 transactions 
set forth in paragraph III of the complaint, and at divers other 
times during the period February 27, 1958, through October 30, 
1958, purchased livestock at the stockyards on a commission basis. 
Such purchase transactions were made subject to certain express 
or implied agreements or understandings regarding prompt pay- 
ment in settlement therefor. Respondent, in the said 32 trans- 
actions, and in divers other transactions during the period Feb- 
ruary 27, 1958, through October 30, 1958, failed to pay for such 
livestock according to such agreements or understandings, in 
that respondent withheld making payment in settlement therefor 
for periods up to 44 days from the date of purchase. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, respond- 
ent has violated section 312(a) of the act (7 U:S.C. 213(a)). 

Inasmuch as respondent has consented to the issuance of a 
specified order, and complainant has recommended that the order 
consented to by respondent be entered, the order will be issued. 


ORDER 


Respondent shall cease and desist from violating the act in the 
manner set forth in finding of Fact 3. 

This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties. 


Rest 


Mr. . 
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(No. 6258) 


In re M. B. DUNN AND HERBERT O. DUNN, partners, d/b/a M. B. 
DUNN & COMPANY. P&S Docket No. 2256. Decided December 


11, 1959. 


False Weights—Cease and Desist—Suspension 
of Registration 


Respondents are ordered to cease and desist from the practice of obtaining 
false weights from weighmasters at any posted stockyard and from 
making, or causing to be made, false entries in accounts and records. 
Respondents’ registration is suspended for one year. 


Mr. Earl L. Saunders, for Livestock Division, Agricultural Marketing Service. 
Mr. Hali Cochrane, of Indianapolis, Indiana, for respondents. Mr. 
Clarence H. Girard, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


In this proceeding involving alleged violations of sections 
312(a), 401 and 402 of the Packers and Stockyards Act, 1921, as 
amended (7 U.S.C. 181 et seg.), exceptions were not filed to the 
hearing examiner’s report recommending that respondents be 
found to have violated the act as charged, that respondents be 
ordered to cease and desist from the violations found and to keep 
such accounts, records and memoranda as will fully disclose all 
transactions involved in their business and that respondents’ 
registration under the act be suspended for a period of one year. 

Accordingly, the “Preliminary Statement,” “Findings of Fact,” 
“Conclusions” and “Order” proposed by the hearing examiner in 
his report are adopted as the final decision and order herein except 
that this order shall become effective January 4, 1960. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
called the act, instituted by an order of inquiry and notice of 
hearing filed January 31, 1957, by H. E. Reed, Director, Livestock 
Division, Agricultural Marketing Service, United States Depart- 
ment of Agriculture. Respondents, as partners, are registered 
as a dealer under the act, and, at the time specified in the order 
of inquiry, were so engaged at the Indianapolis Stockyards, In- 
dianapolis, Indiana, a posted stockyard. 
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The order of inquiry alleges (1) that at various times during 
the years 1954, 1955 and 1956, respondents caused weighmasters 
at the stockyard to weigh respondents’ hogs at more than their 
true weights and to issue scale tickets bearing such false weights, 
(2) that copies of the false scale tickets so issued were made a 
part of the accounts and records of respondents and The Belt 
Railroad and Stock Yards Company, a corporation subject to the 
provisions of the act, and (3) that respondents’ accounts and 
records did not disclose all expenses incurred in their business 
during 1954, 1955 and 1956. In conclusion, it is alleged that 
respondents wilfully violated sections 302 and 401 of the Act 
(7 U.S.C. 218, 221) and section 10 of the Federal Trade Com. 
mission Act, incorporated by reference in section 402 of the 
Packers and Stockyards Act, 1921, as amended (7 U.S.C. 222). 

Respondents filed an answer in which they admit the jurisdic- 
tional allegations and deny commiting the acts alleged to have 
been in violation of the statute. In such answer respondents ad- 
mit that copies of the scale tickets issued in connection with the 
weighing of their hogs at the stockyard constituted a part of the 
accounts and records of respondents and The Belt Railroad and 
Stock Yards Company. Also in such answer respondents state: 
“that during the years complained of, the greater part of their 
business was the purchase of crippled animals, and that on 
diverse occasions they did employ, on an out of pocket cash basis, 
idle personnel of other employers, and of the Stock Yards Cor- 
poration, to assist them in the physical transportation of crippled 
animals through the yards to the loading trucks, which various 
and sundry employments may or may not have included an idle 
weighmaster on various occasions, and that such employment 
expense was treated as a petty cash item, and fully reported in 
respondents’ federal income tax reports, and on forms LS—124 
to the United States Department of Agriculture as a general busi- 
ness operating expense.” ; 

The hearing was held before Clarence H. Girard, Hearing Ex- 
aminer, United States Department of Agriculture, at Miami, 
Florida, November 24, 1958, and at Indianapolis, Indiana, Decem- 
ber 17-20, 1958. The respondents were represented by Hall 
Cochrane, Indianapolis, Indiana. Earl L. Saunders, Office of the 
General Counsel, Washington, D.C., appeared as counsel for the 

complainant. Both parties submitted evidence at the hearing 
and filed proposed findings, conclusions, and briefs in support 
thereof. 
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Testimony of Witnesses for Complainant 


Herschel L. Ratcliff, a former dealer at the stockyard, whose 
registration was suspended for paying weighmasters to obtain 
false weights, testified that during the years 1954, 1955 and 1956, 
there was a common practice at the stockyard on the part of hog 
dealers to pay weighmasters for favorable weights. The practice 
was so wide spread that it would have been difficult for any dealer 
to operate at the stockyard without receiving favorable weights 
because of the competition among the dealers. Payments were 
in the form of Christmas presents and gratuities in the amounts 
of $5.00 for coffee, or when the weighmasters were leaving for 
vacation. The purpose of the favorable weights was to make up 
for the shrinkage in weight which hogs experience between the 
time the hogs are purchased from commission firms by the 
dealers and weighed out to the purchasers from the dealers. The 
witness had no knowledge of whether either of the respondents 
paid weighmasters for false weights. The witness stated, how- 
ever, that in his opinion it would have been impossible for crippled 
hogs, the type generally handled by respondents, to gain three or 
four pounds per head between the time of purchase by respondents 
and the time of sale by them unless respondents were getting 
favorable weights from the weighmasters at the scales. Nor- 
mally, hogs lose weight in stockyards and the purpose of the 
water and feed supplied the hogs was to reduce the shrinkage as 
much as possible. The witness also stated that it was the practice 
when yardmen were not available to request a weighmaster to 
assist in running hogs over the scale. When this was done the 
weighmaster was tipped for that additional service. 

Kenneth Robert Bryant, who was a weighmaster at the stock- 
yard during the period in question, testified that he weighed 
livestock for Herbert Dunn and Merle Dunn and that he added 
weight to the hogs which the Dunns were having weighed at the 
stockyards. The witness also testified that he received money 
from the Dunns but they never told him that the money was 
being paid for weighing the hogs heavy. Payments were in the 
sum of approximately $5.00 about three times a year. The 
weight was added when the hogs were being weighed. This was 
done by moving the poise of the weigh beam assembly to add the 
extra weight when the ticket was stamped. This witness iden- 
tified three tickets on which weight was added to the true weight 
of the hogs. He testified that it was the custom at the stockyard 
that all the dealers be helped by adding weight to the weight of 
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the hogs, although he had no direct understanding with Dunn 
that he was to assist them by adding weight. The witness further 
testified that the practice of adding weights for all the dealers 
was pursuant to orders of the superintendent of the stockyards. 

Robert D. Thompson, supervisor of scales and weighing, Packers 
and Stockyards Branch, Livestock Division, described the scales 
and the methods used to weigh hogs at the Indianapolis Stockyards, 
As the first step in weighing hogs, it is necessary to determine 
whether the scale is in balance. The balance indicator is an arrow 
inclosed in a glass box. When the arrow is at center, the scale 
is in balance. If the arrow is not at center with all poises set at 
zero, the weigh beam balance ball must be moved in either direc- 
tion until the arrow is in the center of the target area. When 
the scale is in balance, a bell is rung, indicating that hogs may 
be driven on to the scale for weighing. After the gates are closed 
the weighmaster moves the poise on the main weigh beam which 
is calibrated for 1000 pound increments. Thereafter intermediate 
fractional poises are moved until the arrow is centered in the 
target area. To record the weight a ticket is inserted in a slot 
in the main poise. A lever is pressed which forces the ticket 
against the weigh beam which bears figures, corresponding to 
the gradations indicated on the weigh beam. After the ticket is 
printed, a signal is given and the hogs are removed from the 
scale. The scale is designed to weigh hogs to the nearest five 
pounds. The weight stamped on the scale ticket depends upon 
where the poise is moved manually on the scale beam, irrespective 
of the weight on the scale. In other words, it is possible to stamp 
the ticket for any weight desired merely by positioning the poise 
on the scale beam. 

The witness also testified that on June 22 and 23, 1956, there 
was secretly installed in the scale pit of scale 18, the scale used 
by the larger hog dealers, a Streeter-Amet device which records 
automatically the accurate weight of any loads which move across 
the scale platform. The Streeter-Amet device works in this fash- 
ion: When a load is placed on the scale platform it operates a 
compound lever system which transmits the weight forces equally 
to the scale weigh beam assembly and to the Streeter-Amet recorder 
to which is attached a print wheel on the outside of which are 
embossed weight figures that print upon a tape when the off-bell 
is rung in the scale house. The witness was present at a test 
conducted of the scale and the Streeter-Amet device on October 
6, 1956, and the test showed that both were functioning properly 
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at that time; that is, the Streeter-Amet device and the weigh 
beam assembly were recording weights within the allowable 
tolerance of two tenths of one percent. 

Charles Bell, a marketing specialist employed by the Livestock 
Division, testified that in 1955 and 1956 he participated in the 
investigation leading to the institution of this and other proceed- 
ings involving false weights at the Indianapolis Stockyards. He 
described the method of handling and marketing hogs through 
the stockyards. The witness became suspicious of the weights 
recorded on scale tickets at Scale 18 because a large number of 
the tickets printed while the witness was in the scale house were 
later voided and other tickets substituted therefor. The investi- 
gation began in September 1955 and was concluded October 3, 4, 
and 5, 1956, when interviews were conducted with weighmasters 
and dealers. The witness further testified that most of the hogs 
handled by respondents were weighed over Scale 13 in the hog 
division and that they weighed over Scale 18 on infrequent oc- 
casions, generally only when requested to do so so by the Stock- 
yards Company. None of the respondents’ tickets were voided. 

Kenneth Haas, the scale mechanic employed by the stockyards 
company, testified as to the installation of the Streeter-Amet device 
at Scale 18. He stated that the device and the scale were tested 
June 23 and September 8, 1956, and that the tests indicated the 
scale and device were operating properly on both occasions. 

Louis McIntyre, Secretary and Assistant Treasurer of the Stock- 
yards company introduced certain scale tickets taken from the 
records of the company. 

Herschel Lockman, a former weighmaster at the stockyards, 
testified that he added weight to the true weight of hogs which 
were weighed at scale 18 on behalf of the respondents. He stated 
that he had never been requested by respondnts to add weight to 
their hogs, but he added the weight from force of habit as it 
was the common practice to add weight to all hogs weighed for 
dealers. The purpose was to make up for the shrinkage in weight 
lost between the purchase of hogs by dealers and the sale by 
them to packers. Generally only a few pounds were added, but 
the amount depended largely on the distance the location of the 
buying packer’s plant was from the market, less weight being 
added to the weight of hogs bought by local packers than was 
the case with respect to hogs bought by packers located at a 
considerable distance. The witness testified that respondent 
Merle Dunn had given him $5.00 on several occasions as a 
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Christmas present, but that he had never received a gift from 
Herbert Dunn. The witness also identified several scale tickets 
covering Dunn transactions in connection with which weight 
was added. The witness added weight by moving the poise be. 
fore the ticket was stamped. 

John R. Branigan, an auditor employed by the Packers and 
Stockyards Branch, Livestock Division, correlated the weights 
shown on the Streeter-Amet tapes and the weight shown on the 
scale tickets. This correlation demonstrated, according to the 
witness, that poundage was consistently added to the weight 
of the hogs weighed over scale 18, including the hogs weighed 
over the scale on behalf of the respondents. One of the scale 
tickets (Exhibit No. 23) obtained from the respondent’s records 
had indicated on the reverse side thereof that 110 pounds had 
been added to the weight at which the Dunn’s had purchased 
the hogs. The witness also introduced Exhibit No. 31, which 
was a summary or recapitulation of the weighing transactions 
of the M. B. Dunn Company over Scale 18 during the period when 
the Streeter-Amet device was in operation, i.e., June 25 through 
October 3, 1956. Of the 24 transactions listed on the exhibit, 
the Streeter-Amet recorder indicated that on 20 occasions weight 
was added in the aggregate amount of 1140 pounds; on 2 occa- 
sions the weights on the scale tickets, in the aggregate of 20 
pounds, were less than that shown on the Streeter-Amet tape; 
and on 2 occasions the weights were the same. 


Mr. Branigan also introduced the annual reports filed by the 
respondents with the Packers and Stockyards Branch. These 
reports indicated that for the years 1954, 1955, and 1956, the 
respondents had a weight gain on hogs purchased and sold, but 
that in 1957, following the investigation, they experienced a 
substantial loss of weight on the hogs purchased and sold. The 
annual reports also show that the per head feeding expense 
experienced by the Dunns was 6¢ in 1954, 4¢°in 1955 and 1956 
(the years when there was a weight gain), whereas in 1957, when 
there was a weight loss, the feeding expense was 8¢ per head. 
The annual reports further indicated that the average weight 
per head of hogs purchased by the Dunns was 235 pounds in 
1954, 184 pounds in 1955, 188 pounds in 1956, and 213 pounds 
in 1957. 

The witness further testified that an audit of respondents’ 
records for September, October, and through the 16th of Novem- 
ber 1956, disclosed that until October 10 (shortly after the 
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weighing scandal at the stockyard was publicized) there gen- 
erally was a weight gain on hogs purchased and sold by the 
respondents, whereas after October 12 there generally was a 
weight loss on such hogs. 

The annual report for 1955 also contained an item captioned 
“Extra help (Est.) paid from pocket $408.” An examination 
of respondents’ books and records by the witness failed to dis- 
close any entries therein to reflect any expenditures for extra 
help during 1955. Mr. Branigan also testified that he inquired 
of Mr. Merle Dunn whether he had any other records that would 
show these expenses and he was told that the expenses were paid 
out of pocket and that no record was kept of such expenses. 

Donald L. Bowman, Chief, Packers and Stockyards Branch, 
testified as to his experience with the use of the Streeter-Amet 
device in weight fraud investigations at other stockyards and 
expressed the opinion that the procedure followed by witness 
Branigan in correlating the Streeter-Amet tape recordings and 
the scale tickets was a generally accepted procedure. The wit- 
ness stated that he had checked the tapes and tickets with the 
correlation prepared by Branigan and found that such correla- 
tion was accurate and gave several examples to prove such ac- 
curacy. The witness found no transactions involving respond- 
ents where scale tickets had indicated the weight of hogs to 
inventory when in fact the hogs had not been weighed, nor did 
the witness find any voided tickets involving Dunn Company 
transactions. 

English E. Griffin, superintendent of the stockyards, denied 
that any instructions were given to any weighmasters to in. 
dicate on scale tickets any weight other than the true and 
correct weight. The witness also testified that weighmasters 
performed no services for dealers other than weighing live- 
stock. As a matter of fact, the union contract with the yard- 
men expressly prohibited weighmasters from performing any 
yard work, such as opening gates or helping dealers with 
crippled hogs or moving hogs generally. The witness also denied 
that there was a general practice to tip employees of the stock- 
yards, including weighmasters. 








































Testimony of Witnesses for Respondents 





Charles H. Polen was a part-time weighmaster, who weighed 
on all the hog scales except No. 18. The witness testified that he 
never had any arrangement or agreement with the respondents 
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or any of their employees whereby he was to receive any remu- 
neration of any sort for giving a false weight. Moreover, the 
witness denied ever having given a false weight. He admitted, 
however, that he had received from the Dunn Company one or 
two gifts at Christmas time, which was a common practice 
throughout the yard. 

Walter Lloyd Thomas testified that he worked as a weighmaster 
at all scales except Scale 18 until October 1956, and that during 
1954, 1955 and 1956 he weighed hogs for the M. B. Dunn Com- 
pany. The Dunn Company gave him money at Christmas, when 
he went on vacation, and occasionally when he performed ad- 
ditional services for them. He stated that it was common practice 
for dealers to tip employees of the stockyard at Christmas time, 
but he did not know why the respondents gave him money at 
vacation time. He merely accepted it without question. He denied, 
however, that he had any agreement with the respondents to give 
them false weights. The witness also testified that he had never 
given the Dunns or anyone else false weight. 

The witness was confronted with an affidavit, subscribed and 
sworn to by him before Pascal O. Drake, an employee of the 
Department of Agriculture, and witnessed by another employee, 
in which the witness stated: “It was such a common practice to 
give dealers weight that I do not remember specific drafts, only 
that I, as was the common practice in the yards, sometimes gave 
weight to dealers.” The witness admitted signing the document, 
which was written in his presence, but claims it was not written 
by him and that he did not read it all when he signed it. Later 
he conceded that the document may have been read by him or 
to him, but he did not remember. He further stated that he did 
not remember whether he had made the quoted statement. He 
admitted that it was no secret that there was a common practice 
for weighmasters to give false weights, but that if he gave any 
false weights, he did not remember doing so. The demeanor of 
this witness and his equivocatory statements render his testimony 
unworthy of belief. 

Ray Ringler was employed as a weighmaster until his discharge 
on October 4, 1956. He testified that he weighed mostly on the 
cattle scales, but also weighed on all the scales in the hog alley. 
He only weighed on Scale 18 when Bryant and Lockman were 
taken off the scale. The witness denied ever having weighed 
hogs light or heavy for respondents or ever having an agreement 
with them to do so. The witness also denied ever receiving any 
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gifts or money from respondents. Witness stated that it was 
common practice for dealers, commission men, and packing houses 
to give employees of the stockyard gifts of money and liquor at 
Christmas time, and that he had received such gifts. In 1956 
the witness was an extra weighmaster in the hog division and 
weighed there only occasionally after he had completed weighing 
in the cattle division. The witness stated that he added weight 
and punched tickets at Scale 18 for greater weight than the true 
weight of the hogs because he was told to do so by Superintendent 
Griffin. (This, Griffin denied.) The witness also stated that there 
was a general understanding in the stockyard that weighmasters 
at Scale 18 favored certain dealers. 

Donald L. Baker was an employee of Dunn & Company from 
March 1953 to the time of the hearing. Merle Dunn filed the 
annual reports with the Livestock Division and took care of the 
books and records of the company, except for a period in 1953— 
1954 when he suffered a heart attack. The Dunn pens were only 
30 to 50 feet from Scale 13 and 300 to 325 feet from Scale 18. 
The distance the hogs were driven and the delays due to conges- 
tion in the alleys affected the amount of shrink they would ex- 
perience. The witness testified that the Dunn Company would 
try to buy hogs which had not been fed or watered, so they would 
eat and drink after purchase to gain weight. In July 1956, the 
Dunns were ordered to use Scale 18 instead of Scales 12 and 13, 
but the order was rescinded because of complaints from the dealers 
using Scale 18. About six weeks later, the order was reinstated 
and thereafter most of respondents’ hogs were weighed over 
Scale 18. Before the Dunn’s had a sorting pen in 1957, they lacked 
facilities adequately to water and feed hogs. The lack of facili- 
ties to sort and the increased distance the hogs had to travel to 
Scale 18 affected the weight of the hogs. 

Dunn & Company was a small dealer, handling mostly “throw 
outs” or crippled hogs, but also a number of “straights” or No. 1 
hogs, but never more than 150 to 200 hogs per day, as compared 
to the largest dealer, who handled as many as 10,000 hogs per 
day. The witness claimed he was not aware of the fact that Scale 
18 weighed heavy in favor of dealers, but later admitted that he 
had heard that weight was being added to hogs in favor of dealers. 

The witness explained the notations on a scale ticket issued 
August 29, 1956, (Exhibit 23), as follows: The 23 hogs were 
purchased August 29, 1956, for Lutz Packing Company which 
buys lean, good quality hogs weighing between 200 to 210 pounds. 
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The hogs were weighed over Scale 18 because the line scales were 
busy that early in the morning. The computations on the aver- 
age weight were made by Herbert Dunn. The other figures, which 
were traced over, were those of the witness. The witness ques- 
tioned Herbert Dunn when he noticed the over weight. Mr. Dunn 
was unable to explain the added weight, but told the witness to 
forget it, as he did not want to antagonize Mr. Griffin, the super- 
intendent of the stockyards, as Dunn was negotiating with him 
for sorting pen space. The witness did not bring the matter to 
the attention of Government representatives because he was work- 
ing for the Dunns. He believed that it was up to the Dunns to 
complain and not up to him. 

The witness denied offering any weighmaster money or gifts 
to give false weights in favor of the Dunns. The transaction with 
respect to Exhibit 23 was the first time the witness had any 
reason to question weights. The witness described another later 
occasion when he questioned the weight of a single hog over Scale 
18. The order was for a hog weighing 220 to 225 pounds. A hog 
of this approximate weight was selected, but when it was weighed 
over Scale 18, it weighed about 265 pounds. Another hog was 
selected and it also weighed around 265 pounds, whereas when 
the hogs were weighed over Scale 13, the average of the group 
was 262 pounds and they had selected the lightest hog of the 
group to fill the order. Mr. Griffin was notified and the hog was 
reweighed in his presence and it weighed 250 pounds, but later 
the weigh beam drifted down to 230 or 235 pounds. Mr. Griffin 
stated that he did not know what was wrong, but was sure it was 
not because the scale was weighing incorrectly. The Dunns ac- 
cepted the second weight because the first weight was considerably 
above what the customer had ordered. 

Charles D. Cullom was a foreman in the hog division but oc- 
casionally weighed hogs when weighmasters were not available. 
The witness denied ever asking for or receiving any compensation 
from Dunn & Company or rendering false weights on any livestock 
the Dunn & Company was interested in. He admitted, however, 
that when he was at Scale 18 he gave false weights to dealers. 
He stated that it was common knowledge on the yard that weight 
would be given to dealers at Scale 18, but denied knowledge of 
any weight added at other scales. 

Harry Lord was employed by the Dunn & Company the last two 
months of 1956. He brought with him two customers who pur. 
chased a substantial number of light hogs weighing under 180 
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pounds. The Dunns lacked sorting facilities, and the delays in- 
cident to filling the orders caused them to lose the business. 

The witness testified that it was the common practice in the 
stockyards to tip employees. The witness was familiar with the 
common knowledge that weights were added for the benefit of 
several dealers at Scale 18, but did not know whether Dunn & 
Company was included among them. Prior to his employment 
with Dunn & Company, the witness worked for L. H. McMurray, 
a dealer at the stockyard whose license was suspended for in- 
ducing weighmasters to give false weights (In re L. H. McMurray 
& H. L. Ratcliff, partners, d/b/a L. H. Murray, 15 A.D. 1204 
(1956). While employed by McMurray, the witness on their be- 
half, regularly paid all the weighmasters in the hog division to 
obtain “a break at the scales.” Weighmasters on the line scales 
12 through 17 were paid $5 per week and those on Scale 18 were 
paid $10 per week. Among the weighmasters who received pay- 
ments were Bryant, Lockman, Owen Thomas, Walter Lloyd 
Thomas, Charles Cullom, Paul Cullom, and Ringler. Of these 
only Bryant and Lockman were regularly employed at Scale 18. 
The rest weighed hogs at the line scales where most of the Dunn 
& Company hogs were weighed. The witness further testified 
that he never knew of any weighmaster who performed any ser- 
vices for dealers other than to weigh their livestock. The Dunns 
never gave the witness any money to pay a weighmaster, nor did 
the witness pay any weighmaster on behalf of the Dunns. 


Paul W. Cullom testified that his regular job at the stockyard 
was to check livestock cars, but on rare occasions he acted as a 
weighmaster. The witness did not remember ever having weighed 
hogs for Dunn & Company. Dunn & Company never offered him 
money to give false weights and he never gave any false weights 
to Dunn & Company. 

Herbert O. Dunn is a partner with his father in the M. B. Dunn 
and Company. His father, Merle B. Dunn, suffered a heart attack 
in April 1954 and returned to the office in November of that year. 
Thereafter, he never went down to the yards, but took care of the 
book work. Sometimes the witness would enter daily business 
in the company books, but generally Merle Dunn had exclusive 
control of the bookkeeping. Merle Dunn made out all the reports 
to the Livestock Division. 

The witness testified that the average gain in weight in the 
hogs handled by them from the time of purchase in the morning 
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until they were weighed out to the purchaser in the afternoon 
was about three and one half pounds; more if they were sows and 
less if they were light or inferior hogs. A “straight” or first 
run hog is considered a healthy hog weighing between 160 and 
225 pounds. The 314 pound gain was experienced when the 
Dunns were weighing at Scale 138. Since they began to weigh on 
Scale 18, shrinkage has been a regular occurrence. The witness 
stated that this was due to the length of the drive and to the fact 
that alley congestion would hold them up from 35 to 40 minutes 
before the hogs could get weighed. 

Dunn & Company followed the custom of giving tips to pen- 
ners and others who helped them pen hogs or unlock pens. These 
tips amounted to 50¢ for unlocking a gate and $2.00 for assisting 
in the movement of hogs to vaccinating pens. Pursuant to in- 
structions from Merle Dunn, the witness gave Bryant $5, Lockman 
$3 to $5, and various other weighmasters other sums at Christ- 
mas time, as was customary in the stockyards. The $408 item 
in the 1955 report for extra help included presents to weigh- 
masters and yard employees. No record was kept of such ex- 
penditures, but the witness gave his father an estimate of the 
amount thereof each week. The witness did not know whether 
his father entered the amounts on the books of the company. 
The witness never looked at the ledgers. The witness had no 
idea of the income or expense of the company during 1954, 1955 
or 1956, as his father never gave him the information. Although 
the witness was a partner, it was his father’s business and the 
witness was in reality only working for his father. 

Until recently, Dunn & Company handled No. 2 hogs principal- 
ly, but also handled straight hog and sow orders. The volume 
handled was much smaller than that of other dealers. The wit- 
ness stated that he had heard rumors that big buyers had to take 
care of shrinkage, and that it was more or less common knowl- 
edge. Even when the witness was a boy at the yards, he had heard 
of the practice, but thought nothing of it because he thought it 
was like a railroad allowing shrinkage. The witness did not know 
weight was being added to his hogs at Scale 18 until he had a 
ticket showing an overweight on one hog, the weight of which 
he knew. The hog was taken back to the scale and a complaint 
was made to Mr. Griffin, who ordered the hog reweighed. The 
reweighing of the hog resulted in a weight 25 to 40 pounds lighter 
than the first time it was weighed on Scale 18. 

The witness did not know whether the schedule of gains or 





a ee ee ee ek el ee ee a ae 


= eT ll ae 














M. B. DUNN & CO. 1379 
Cite as 18 A.D, 1367 


losses during September through November 16, 1956, as testified 
to by Branigan was true or not. The witness merely gave daily 
information to his father and his father made the entries and the 
calculations. 

When the company was first ordered to weigh over Scale 18 
in 1956, no objection was voiced but they did not like the idea 
because there were no facilities for getting crippled hogs to 
Scale 18 as the alleys were always wet. The first time the order 
was given, the users of Scale 18 objected. The witness had no 
explanation as to why the Dunn hogs gained weight when weighed 
over Scale 18 during the period July through October 10, 1956. 
He did not notice the weekly gains when the Dunn hogs were 
receiving weight advantages over Scale 18. He added, however, 
that they tried to get their hogs over to Scale 18 immediately 
after they were fed. The witness admitted that the hogs included 
in Exhibit 23 could not have gained 110 pounds of weight in 40 
to 50 minutes. Even though the ticket showed a substantial gain 
the customer was nevertheless billed for the weight shown on 
the ticket. The witness told his father on two or three occasions 
that they were not obtaining correct weights and asked his father 
to do something about it, but the witness does not know whether 
or not his father took any action. 

Merle B. Dunn did not appear or testify. There was received 
in evidence unsworn statements from two doctors to the effect 
that Merle B. Dunn was in ill health and one doctor indicated that, 
because of Merle B. Dunn’s precarious medical status, legal tes- 
timony by him would be ill-advised and should be avoided at all 
costs. 


FINDINGS OF FACT 


1. The Indianapolis Stockyards, Indianapolis, Indiana (“the 
stockyard”), owned and operated by the Belt Railroad and Stock 
Yards Company (“the stockyard company”), was at all times 
mentioned herein and is now a posted stockyard subject to the 
provisions of the Act. 

2. Respondents are registered with the Secretary of Agricul- 
ture as a dealer to buy and sell livestock for their own account 
at the stockyard, and at all times mentioned herein respondents 
were so registered. 

3. Hogs bought and sold at the stockyard are weighed on 
scales belonging to the stockyard company, and such scales are 
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operated by weighmasters employed by the stockyard company. 
It is the duty of such weighmasters to determine the correct weight 
of livestock bought or sold and to record such correct weight in 
printed form on a scale ticket issued by the stockyard company. 
The weight thus recorded on the scale ticket determines the total 
sum which the buyer of the hogs pays to the seller. 


4. During the years 1954, 1955 and 1956, it was the general 
practice of hog dealers at the stockyard to make cash payments 
to various weighmasters employed by the stockyard company to 
weigh hogs at more than their true weights and to issue scale 
tickets for such hogs showing weights greater than the true 
weight of the hogs. The practice of obtaining false weights was 
so wide spread and competition among the dealers in the sale of 
hogs was such that during the period in question it would have 
been extremely difficult, if not impossible, for any dealer to con- 
tinue in the business of selling hogs at the stockyard without 
also receiving favorable weights. Disciplinary proceedings were 
instituted against all of the dealers operating in the hog division 
at the stockyard for causing weighmasters to issue scale tickets 
showing weights other than true and correct weights. The pro- 
ceedings against the other dealers than respondents have been 
completed and have resulted in the suspension of their registra- 
tions under the act. In re L. H. McMurray and H. L. Ratctliff, 
partners, d/b/a L. H. McMurray, 15 A.D. 1204 (1956); In re 
Orville E. Miller, d/b/a Miller and Johnston, 15 A.D. 1207 (1956) ; 
In re William J. Ward, d/b/a W. J. Ward & Company 15 A.D 
1210 (1956) ; In re Kennett.Murray & Company and C. J. Renard, 
partners, d/b/a Kennett-Murray & Company, 16 A.D. 8 (1957; 
In re Maxwell Herrell and Harry Herrell, partners, d/b/a Herrell 
Brothers, 16 A.D. 5 (1957). 


5. Live hogs, while on the way from the farm to market or 
slaughter house, usually lose weight. This loss of weight is com- 
monly called “shrinkage” or “drift” and occurs in virtually every 
stage in the marketing process, i.e. during transportation to a 
stockyard, while at the stockyard, and movement from the stock- 
yard to the slaughter house. It is only rarely that hogs at a 
stockyard will gain weight, except where the hogs are held for 
several days in a relatively undisturbed condition and placed on 
feed and water. Generally, hogs sold to dealers by commission 
men in the morning are resold by such dealers to packers the 
afternoon of the same day. Feeding such hogs by dealers during 
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the interim between purchase and sale is for the purpose of re- 
ducing the shrinkage as much as possible. Such feeding will 
rarely result in a gain in weight because of the nervous disturb- 
ances of hogs incident to the crowded and unnatural conditions 
prevailing in stockyards.! 


6. The investigation leading to the institution of the pro- 
ceedings mentioned in Finding of Fact 4 was publicized on or 
about October 4, 1956, at which time a number of weighmasters 
were discharged for rendering false weights. During the years 
1954, 1955 and up to the approximate time of the public disclosure 
of the investigation, the records maintained by respondents show 
that the hogs handled by them uniformly gained weight. The 
records of respondents show that on and after October 12, 1956, 
the hogs handled by them uniformly lost weight between the time 
of purchase and the time of sale in spite of the fact the respond- 
ents’ feed expense per hog in 1957 was double that of 1955 or 
1956, the fact that during 1957 respondents could move their 
hogs to Scale 18 without interference from other dealers whose 
registrations had been suspended, and the fact that on the aver- 
age heavier hogs were handled by respondents in 1957 than in 
1955 or 1956. The ostensible gain in weight during the years 
1954, 1955 and 1956, was due to the fact that various weighmasters 
employed by the stockyard company weighed the hogs sold by 
respondents at more than their true weights and issued scale 
tickets for such hogs showing weights greater than the true 
weights of the hogs. The weighmasters falsified the weights of 
the respondents’ hogs because of the general practice at the stock- 
yard of giving false weights in connection with the sale of hogs 
by dealers to packers. The respondents, well aware of such prac- 
tice which was common knowledge at the stockyard, encouraged 
and induced such practice with respect to the weighing of their 
hogs by making cash payments to various weighmasters at Christ- 
mas time, when weighmasters were about to leave on vacation, 
and at diverse other times during the year. 


7. Among the various transactions mentioned in Finding of 
Fact 6 in connection with which respondents induced weighmas- 
ters to weigh hogs at more than their true weights and issue scale 
tickets for the hogs showing weights greater than the true weights 
were the following: 


1See Knute Bejorka, Shrinkage and Dressing Yields of Hogs, Technical Bulletin No. 621 
(June 1938), U. S. Department of Agriculture. 
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Amt. of Scale 


Date Scale No. Correct Weight Ticket 
1956 Weigher No. Buyer Head Weight Added No. 

7/31 Bryant 18 So. Side Butcher 25 4685 100 121444 
7/31 Bryant 18 So. Side Butcher 5 615 25 121445 
8/1 Bryant 18 Lutz 20 4170 90 129536 
8/10 Lockman 18 Lutz 22 4475 95 144025 
9/10 Lockman 18 BR.) 2. Co; 20 4070 70 177345 
9/10 Lockman 18 Lutz 20 4410 75 177389 


9/12 Lockman 18 So. Side Butcher 9 2050 45 188608 
9/12 Lockman 18 So. Side Butcher 5 520 25 188610 
9/12 Lockman 18 So. Side Butcher 23 3720 90 188611 


9/14 Lockman 18 Harding 24 4520 125 188888 
9/17 Lockman 18 Harding 11 1830 65 188997 
10/3 + Bryant 18 Harding 35 7040 140 219305 


8. On August 29, 1956, respondents purchased from the R & 
R Commission firm 23 hogs in two lots. At about 8:45 a.m. on 
that day these hogs were weighed to the respondents on Scale 13 
at an aggregate weight of 4,985 pounds. The 23 hogs were 
weighed for respondents at the Lutz Packing Company on Scale 
18 at approximately 9:24 a.m. on the same day and Scale Ticket 
No. 163458 was issued on which was registered a falsified weight 
of 5,095, indicating an increase in weight of 110 pounds over 
what the hogs had weighed earlier in the morning. Although the 
attention of respondent Herbert O. Dunn was called to the over- 
weight he nevertheless rendered a bill to the purchaser on the 
basis of the false and incorrect weight. 

9. During 1954, 1955 and 1956, the scales used at the stock- 
yard to weigh hogs were beam-type scales equipped with balance 
indicators which visibly indicate when the scale, empty or loaded, 
is correctly balanced. When empty, the scale is correctly bal- 
anced when the poise assembly is at the zero position and the 
indicator is at the central position on the indicator target. Sim- 
ilarly, a load of hogs is correctly balanced and-weighed when 
the poise assembly is moved to such position on the weigh beam 
that the indicator is at the central position on the indicator 
target. Printing of the correct weight value is then accomplished 
by inserting the scale ticket in a slot of the poise assembly and, 
without moving the poise assembly from its position, operating a 
printing lever which presses the scale ticket against the metal- 
type numerals on the weigh beam. The false and incorrect 
weight values described in Findings of Fact 6, 7 and 8 above 
were recorded when the weighmaster, after having balanced the 
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weigh beam to determine the correct weight of the load, inten- 
tionally moved the poise assembly to a position indicating a 
greater weight value before operating the printing lever. Pawls 
attached to the poise assembly and engaging notches in the 
weigh beam prevent accidental movement of the poise assembly 
from its position. 


10. On June 22 and 23, 1956, an automatic weight recording 
machine manufactured by the Streeter-Amet Company was in- 
stalled on Scale 18 at the stockyard in order to check the accuracy 
of weights being printed by weighmasters on scale tickets. The 
installation of such recorder was accomplished secretly, and its 
presence was known only to certain officials of the Streeter-Amet 
Company, the Stockyard Company, and the Livestock Branch, 
Agricultural Marketing Service, United States Department of 
Agriculture, and was unknown to any of the weighmasters or to 
the dealers or to the commission men doing business in the stock- 
yard. This recorder determined the weight on the scale platform 
automatically, without regard to any manipulation by the weigh- 
master or any movement on the balance ball or the poise on the 
weigh beam of the stockyards scale and, when actuated by the 
pressing of an electric button located in the scale house or an- 
other on the fence outside thereof, recorded such weight upon a 
paper tape. The weight values recorded on such tape represent- 
ed the total or gross weight on the scale platforms at the instant 
one of the signal bells was pressed — that is, the weight of the 
livestock plus the weight of the dead load on the platform. The 
automatic recorder, unlike the stockyard scale, was not rebal- 
anced periodically during the day to compensate for dead load 
changes. However, when the stockyard scale was rebalanced, 
the dead load of the platform was recorded on the tape when the 
signal bell was pressed at the time of such rebalancing. The 
scale and the Streeter-Amet recorder were tested on June 23 and 
September 8, 1956. At neither time was it necessary to make 
any adjustments in the recorder, as both the scale and the record- 
er were functioning properly, i.e. the recorder and the weigh 
beam assembly were recording weights within the allowable tol- 
erance of two tenths of one percent. 


11. The original of each scale ticket upon which was recorded 
false weights, as described in Findings of Fact 6, 7 and 8 above, 
was retained among the records of the stockyard company in 
the usual course of business. A copy of each such scale ticket 
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was received by respondents and the information thereon con- 
tained was, in the usual course of business, incorporated in re- 
spondent’s records. Respondents knew that the original of each 
such scale ticket issued by the weighmasters was retained among 
the records of the stockyard company. 

12. In their annual report to the Livestock Division, Agri- 
cultural Marketing Service, United States Department of Agri- 
culture, for the year 1955, respondents included an expense item 
of $408 for “Extra Help (Est.) Paid from Pocket.” Included 
in this amount was the money paid by respondents to weigh- 
masters at Christmas and at diverse other times. Respondents’ 
failed to enter in their books and records the expenditure of the 
$408 or any part thereof or any of the items of expense included 
therein. Respondent Merle B. Dunn was aware of the fact that 
respondents’ books and records for 1955 did not disclose all their 
expenses as a dealer. 


CONCLUSIONS 


The evidence in the record of this proceeding clearly and con- 
vincingly establishes that (1) it was a common practice at the 
stockyard for hog dealers to pay weighmasters for false weights; 
(2) respondents received false weights in 1954, 1955 and 1956; 
(3) respondents knew that they were receiving false weights; 
and (4) respondents made gifts of money to various weigh- 
masters. The only real issue in the proceeding is whether the 
respondents paid the weighmasters to induce them to give false 
weights or whether, as contended by respondents, the admitted 
payments to weighmasters were for some other purpose. 

The record is replete with evidence that weighmasters gave 
respondents false weights. Several weighmasters testified to this 
effect. Moreover, respondents’ hogs experienced an incredible 
gain in weight in each of the years 1953, 1954, 1955 and 1956, 
whereas after the investigation became known, respondents’ hogs 
immediately experienced a loss in weight. Witness Ratcliff tes- 
tified that such gains in weight by the type of hogs handled by 
respondents was impossible. In addition, the Streeter-Amet 
tape recorder also shows that respondents received false weights 
over Scale 18 during the period July through October 3, 1956. 
But even if we should disregard the Streeter-Amet tape recorder 
evidence, there would still be substantial record evidence to sup- 
port our findings that respondents received false weights during 
the period in question. As a matter of fact, respondents knew 
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they obtained a false weight on Scale Ticket No. 163458 (Exhibit 
23), but they nevertheless billed a customer on the basis of such 
false weight. Furthermore, respondent Herbert Dunn, on several 
occasions, called to the attention of his father, respondent Merle 
Dunn, the fact that there was something wrong with the weights 
they were receiving. 


The reason advanced by respondents for the loss of weight 
after the investigation became known, i.e., the difficulties encoun- 
tered in weighing over Scale 18, has no basis in fact. Respon- 
dents could offer no explanation as to why their hogs uniformly 
experienced a gain in weight when weighed over Scale 18 before 
October 3, 1956, and this was at a time when they claimed to have 
had difficulty in moving hogs to Scale 18 because of alley con- 
gestion caused by the operations of other dealers. This allev 
congestion was presumably removed when the registrations of 
these other dealers were suspended and they were no longer 
able to operate on the market. However, in 1957, when respon- 
dents were afforded the availability of a sorting pen to feed and 
water animals and the alley congestion was less, their hogs still 
lost weight even though the quantity of feed fed to them was 
nearly double the amount fed to their hogs in 1955 and 1956. 
Thev also argue that the shrinkage experienced in the latter part 
of 1956 and in 1957 was due to the fact that they were handling 
lighter hogs, whereas the record shows that in 1957 the hogs 
handled by the respondents averaged 212 pounds, as contrasted 
with the average weights of the hogs handled by respondents 
in 1956 and 1955, which were only 188 pounds and 184 pounds, 
respectively. 


Respondents admit that they made payments to weighmasters. 
but they contend that such payments were for special services 
performed for them by the weighmasters. While there is a con- 
flict in the evidence as to whether weighmasters performed serv- 
ices outside the scale houses, such as assisting dealers to move 
hogs to the scales or to open gates, etc., we believe that the 
weight of the credible evidence is that the weighmasters did not 
perform any services for respondents outside of weighing their 
hogs. The stockyard superintendent testified to this effect and 
pointed out that the union contract with the yardmen prohibited 
the performance of any yard services by the weighmsaters out- 
side of scale houses. Respondents’ witness, Harry Lord, also 
testified that he never knew of a weighmaster to perform any 
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work at the stockyard other than weighing livestock. Further- 
more, respondent Herbert Dunn testified that he was instructed 
by his father, respondent Merle Dunn, to distribute money to 
weighmasters. Herbert Dunn also testified that he only worked 
for his father. The business was in reality his father’s business 
and his father operated it as he pleased. Under the circum- 
stances, it is doubtful that Merle Dunn would have confided in 
Herbert Dunn if he intended the payments to induce false 
weights. That Merle Dunn intended them for that purpose is 
indicated by the fact that he took no action when Herbert Dunn 
informed him that there was something wrong with the weights. 
It may be unfortunate for respondents that Merle Dunn was too 
ill to testify at the hearing, but no request was made, as provided 
in the rules of practice (9 CFR 202.12), to take the deposition of 
Merle Dunn by written interrogatories, and there was no evi- 
dence introduced to indicate that he was too ill to answer written 
interrogatories. His failure to testify leaves undisputed in the 
record much of the testimony that supports complainant’s prima 
facie case. 

Respondents point out that there is no direct evidence of an 
agreement between respondents and the weighmasters where- 
under the weighmasters were paid to give respondents false 
weights. We do not believe direct proof of an agreement is neces- 
sary. It is sufficient that the payments caused the weighmasters 
to give false weights. The evidence clearly shows that respon- 
dents knew about the general practice of giving false weights; 
they knew they were obtaining false weights; and they paid the 
weighmasters. The only reasonable inference that can be drawn 
from such evidence is that the payments to the weighmasters was 
the method used by the respondents to indicate to the weigh- 
masters that they were in on the “deal.” 

The complainant has sustained the burden of proving the alle- 
gations in the complaint by a fair preponderance of the evidence. 
This is not a criminal trial and it is not necessary that the alle- 
gations in the complaint be proven beyond a reasonable doubt. 
The object of proceedings such as this is to eliminate unfair, un- 
justly discriminatory or deceptive practices or devices at posted 
markets, and section 312(d) authorizes issuance of cease and 
desist orders against the continuance of such practices. The 
availability of a sanction of suspending the registrant authorized 
by 7 U.S.C. section 204 does not make the proceeding a quasi- 
criminal or penal one. In re Anthony J. Cella, 11 A.D. 875, 887 
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(1952), affirmed Cella v. United States, 208 F. 2d 783 (C.A. 7, 
1953), cert. denied, 347 U.S. 1016. 


The fact that this is not a criminal proceeding also answers, in 
our opinion, the charge that there was entrapment involved in 
requiring respondents to weigh their hogs over Scale 18. The 
action of the stockyard in requiring respondents to weigh their 
hogs over Scale 18 had none of the characteristics of entrapment, 
which exists only where one is induced to commit a crime by 
trickery, persuasion or fraud, which he would not have commit- 
ted in the absence of such inducement. The rule prohibiting en- 
trapment does not prohibit discovery of crime and procurement 
of evidence by deception, nor the setting of a trap to catch a 
criminal. Nor does entrapment exist merely because an officer 
furnishes an opportunity to commit an offense to the accused 
who is ready and willing to commit the offense. See 14-A Words 
and Phrases 399-406, and cases therein cited. That government 
agents merely afford opportunities or facilities for the commis- 
sion of an offense does not constitute entrapment, which “occurs 
only when criminal conduct was the product of creative activity 
of law enforcement officials.” Sherman v. United States, 356 U.S. 
369, 372. “To determine whether entrapment has been estab- 
lished, a line must be drawn between the trap for the unwary 
innocent and the trap for the unwary criminal.” Jd. 


The facts found establish without doubt that respondents en- 
gaged in or used an unfair, unjustly discriminatory, and decep- 
tive practice or device in violation of section 312(a) of the act. 
These facts are fully supported by substantial evidence in the 
record. In addition to the evidence discussed in our conclusions, 
we have summarized the testimony of witnesses on behalf of both 
complainant and respondents. We do not believe a further dis- 
cussion of this testimony is necessary, except to point out that 
in making the findings set forth herein due consideration has 
been given to the motivations, interests, and culpability of the 
several witnesses in determining the credibility of their testi- 
mony. Insofar as the findings may be the result of inferences, 
such inferences, in our opinion, reasonably flow from the facts 
contained in the evidence. 


The wilful causing of the making of false records for the stock- 
yard company constitutes a violation of section 402 of the act 
which incorporates section 10 of the act establishing the Federal 
Trade Commission. Failure of respondents to make and keep 
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records of their payments to the weighmasters and other ex- 
penses is a violation of section 401 of the act. 

In determining the sanction to be imposed for the violations 
found, we have given consideration to the fact that the larger 
dealers in the stockyard were primarily responsible for the 
conditions making it possible to establish and maintain a general 
practice of falsifying weights, and that the respondents probably 
handled the smallest volume of hogs of all the dealers at the 
stockyards. Nevertheless, respondents cannot be excused because 
wide-spread violations by others have taken place. Respondents 
knew of the dishonest practices which were being followed at the 
stockyard and if they did not care to participate therein it would 
have been a simple matter for respondents to have brought this 
matter to the attention of the Livestock Division. This the re- 
spondents failed to do. As we have indicated, Herbert Dunn ad- 
mitted that he had complained to his father, respondent Merle 
Dunn, on a number of occasions that there was something wrong 
with the weights they were receiving. Yet Merle Dunn took no 
action to correct the situation. Moreover, in connection with the 
transaction represented by Exhibit 23, Herbert Dunn billed the 
buyer for the weight of hogs which he knew to be false. In the 
circumstances, respondents should be ordered to cease and desist 
from the practices found to be in violation of the act and their 
registration should be suspended for a period of one year. 


ORDER 


The respondents should cease and desist from: 

(1) Engaging in the unfair, unjustly discriminatory, and de- 
ceptive practice of obtaining false weights from weighmasters 
at any posted stockyard; 

(2) Making or causing to be made false entries in their ac- 
counts, records and memoranda or in the accounts, records and 
memoranda of any person subject to the provisions of the Packers 
and Stockyards Act. 

Respondents shall keep such accounts, records and memoranda 
as will fully and correctly disclose all transactions involved in 
their business at the stockyard, including cash expenditures made 
by them and showing as to each item of expense, the date, 
amount, purpose, and to whom paid. 

Respondents’ registration under the act is suspended for a pe- 
riod of one year from the effective date of this order. 
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A copy hereof shall be served upon respondents, and this order 
shall become effective on the sixth day after service. 






(No. 6259) 









In re JAMES H. STEPHENS. P&S Docket No. 2431. Decided 
December 11, 1959. 








Petition for Reconsideration—Dismissal 





Upon reconsideration, we conclude that our failure to find a violation of 
section 312(a) by reason of respondent’s filing of a false annual report 
was not erroneous. Complainant’s petition is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 






ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this proceeding under the Packers and Stockyards Act, 1921, 
as amended (7 U.S.C. 181 et seq.), an order was issued October 
12, 1959, requiring respondent to cease and desist from buying 
livestock on a commission basis at a posted stockyard without 
being registered to perform such service and to keep such ac- 
counts, records and memoranda as will fully and correctly dis- 
close all transactions involved in his business. On October 27, 
1959, complainant filed a petition for reconsideration because 
we did not conclude that the filing of a false or incorrect annual 
report by respondent constitutes a violation of section 312(a) of 
the act (7 U.S.C. 213(a)) and because we did not order that re- 
spondent cease and desist from such practice. Section 312(a) 
reads as follows: 
















“It shall be unlawful for any stockyard owner, market 
agency, or dealer to engage in or use any unfair, unjustly 
discriminatory, or déceptive practice or device in connection 
with the receiving, marketing, buying, or selling on a com- 
mission basis or otherwise, feeding, watering, holding, de- 
livery, shipment, weighing or handling, in commerce at a 
stockyard, of livestock.” 










Complainant contends that annual reports submitted by regis- 
trants under the act relate to the receiving, marketing, buying, 
ete., of livestock and that, therefore, the filing of a false annual 
report is proscribed by section 312(a). It seems clear to us, 
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however, that section 312(a) deals with practices or devices in 
connection with the physical acts of “receiving, marketing, buy- 
ing, or selling . . ., feeding, watering, holding, delivery, shipment, 
weighing or handling . . . of livestock,” that is, in connection 
with, for example, an actual transaction of purchase and sale and 
does not cover an annual summary of the operations of regis- 
trants.. That such is the case can also be seen from the fact 
that the act contains a separate and express sanction for filing 
a false annual report (see 15 U.S.C. 50). 

Upon reconsideration, we conclude that our failure to find a 
violation of section 312(a) by reason of respondent’s filing of a 
false annual report was not erroneous. Accordingly, complain- 
ant’s petition is hereby dismissed. 

Copies hereof shall be served upon the parties. 


(No. 6260) 


In re MorRIs CRAIN. P&S Docket No. 2401. Decided December 
14, 1959. 


Cease and Desist—Suspension of Registration— 


Consent Order 


Respondent consented to an order requiring him to cease and desist from 
the complained of practices and suspending his registration for five 
weeks. 

Mr. Jerome S. Ducrest, for Livestock Division, Agricultural Marketing 
Service. Brown, Sledd & McCann, of Lexington, Kentucky, for re- 
spondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT ~ 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The com- 
plaint filed by the Director, Livestock Division, Agricultural 
Marketing Service, on May 20, 1959, as amended on October 30, 
1959, charges respondent with various violations of the act and 


1This would not necessarily preclude, however, practices or devices in connection with 
the paper work usually involved in livestock transactions such as invoices, scale tickets, etc. 
It should also be stated that we make no finding with respect to whether the filling of a 
false annual report constitutes an “unfair, unjustly discriminatory or deceptive practice or 
device” within the meaniny of section 312(a) although it would seem that the proscrip- 
tions are directed to dealings with the public rather than the enforcement agency. 
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the regulations. In an answer filed on December 4, 1959, re- 
spondent admits the jurisdictional allegations in the complaint 
and submits to the jurisdiction of the Secretary in this matter, 
enters a plea in the nature of nolo contendere with respect to 
other allegations in the complaint, neither denying nor admitting 
such other allegations waives oral hearing and the report of the 
examiner, and consents to the issuance of an order, with findings 
of fact, requiring him to cease and desist from the practices 
complained of in the complaint and keep accounts, records and 
memoranda that fully and correctly disclose all transactions in- 
volved in his business as a dealer, and suspending his registration 
as a dealer “for a period of five weeks, beginning December 19, 
1959, and terminating January 23, 1960.” Complainant has 
recommended that the order agreed to by respondent in said an- 
swer be issued. 


FINDINGS OF FACT 


1. Respondent, whose business address is Danville, Kentucky, 
is registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock for his own account at the stockyards men- 
tioned herein, and at all times hereinafter referred to was so 
registered. 


2. Respondent, during the period from January 1, 1955, 
through September 30, 1959, acting pursuant to an arrangement, 
understanding or agreement with Julian Rogers, a registered 
dealer, consistently failed to conduct his livestock buying opera- 
tions at the Boyle County Stockyards, Danville, Kentucky, the 
Blue Grass Stockyards, Lexington, Kentucky, and the Clay-Gen- 
try Stock Yards Co., Inc., Lexington, Kentucky, all posted stock- 
yards, in competition with said Julian Rogers. 


3. Respondent, during the period from January 1, 1955, 
through September 30, 1959, in operating as a dealer at the Boyle 
County Stockyards, Danville, Kentucky, the Blue Grass Stock- 
yards, Lexington, Kentucky, the Clay-Gentry Stock Yards Co., 
Inc., Lexington, Kentucky, the Madison Sales Company Stock- 
yards, Richmond, Kentucky, and the Garrard County Stock 
Yards Company, Lancaster, Kentucky, all posted stockyards, 
failed to so operate in competition with other buyers but instead 
conducted buying operations for various packers and dealers in 
the States of West Virginia, Indiana, Michigan, Kentucky and 
Ohio with whom respondent should have been competing. 
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4. Respondent, during the period from January 1, 1957, 
through October 31, 1958, failed to keep accounts, records and 
memoranda that fully and correctly disclosed all transactions in- 
volved in his business as a dealer. 


CONCLUSIONS 


By reason of the facts set out in Findings of Facts 2, 3 and 4, 
it is concluded that respondent has wilfully violated section 
812(a) and 401 of the act and section 201.70 of the regulations. 


Inasmuch as respondent has consented that an order be issued 
requiring him to cease and desist from the practices complained 
of in the complaint and keep such accounts, records and mem- 
oranda as will fully and correctly disclose all transactions involv- 
ed in his business as a dealer and suspending his registration for 
a period of five weeks, effective December 19, 1959, and com- 
plainant has recommended that such an order be issued, the order 
will be issued. 


ORDER 


Respondent shall cease and desist from (1) making or entering 
into arrangements, understandings or agreements for the pur- 
pose, or which have the effect, of limiting or restricting compe- 
tition between respondent and others in connection with the 
purchasing of livestock; (2) failing to conduct his livestock 
buying operations in competition with other livestock buyers; 
and (3) purchasing livestock for persons with whom respondent 
should be competing for the purchase of such livestock. 


Respondent shall keep such accounts, records and memoranda 
as will fully and correctly disclose all transactions involved in 
his business as a dealer. 


Respondent’s registration under the act is suspended for a 
period of five weeks beginning December 19, 1959. 


This order shall become effective on December 19, 1959. 
Copies hereof shall be served upon the parties. 


In 
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(No. 6261) 






In re MARKET AGENCIES AT UNION STOCK YARDS, OGDEN, UTAH. 
P&S Docket No. 456. Decided December 14, 1959. 






Continuation of Rates and Charges 





Respondents are authorized to continue assessing the current schedule of 
rates and charges up to and including December 19, 1961. 





Mr. Harold M. Carter, for Livestock Division, Agricultura] Marketing Service. 
Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 






ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et. seq.). An order was 
issued on December 13, 1957 (16 A.D. 1227), continuing in effect 
to and including December 19, 1959, an order issued on June 9, 
1955 (14 A.D. 446), as modified by orders issued on April 9, 
1956 (15 A.D. 381), December 20, 1956 (15 A.D. 1306), and 
November 7, 1957 (16 A.D. 1098). The order of June 9, 1955, 
as continued in effect by the order of December 13, 1957, was 
further modified by an order issued on December 27, 1957 (16 
A.D. 1234). The respondents are authorized under these orders 
to assess the current temporary schedule of rates and charges to 
and including December 19, 1959, unless modified or extended 
by further order before that date. By petitions filed on Decem- 
ber 11, 1959, it was requested that the current temporary sched- 
ule of rates and charges be extended for a period of two years. 
Prior to the issuance of the orders of June 9, 1955, April 9 
and December 20, 1956, and November 7 and December 27, 1957, 
authorizing increases in the rates and charges, notices of the 
petitions therefor were published in the Federal Register, and, 
although interested persons were afforded an opportunity to in- 
dicate a desire to be heard in the matter, no interested person 
notified the Hearing Clerk of a desire to be heard. Inasmuch as 
the present petitions do not involve an increase of rates and 
charges lawfully prescribed by the Secretary or any rates and 
charges for services not heretofore covered by order, it is found 
that further notice and public procedure on this order are un- 
necessary. 
The Livestock Division, Agricultural Marketing Service, by its 
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attorney, filed an answer recommending that the petitions be 
granted. 

Inasmuch as the parties are agreed, the petitions are granted 
and the respondents are authorized to continue assessing the 
current temporary schedule of rates and charges during the life 
of this order. 

The respondents, who must prepare for and be ready to comply 
with this order on its effective date, desire to have it become 
effective on December 20, 1959. The Packers and Stockyards 
Act provides that orders of this nature shall not become effective 
in less than five days after their date. Undue delay in making 
this order effective may adversely affect the marketing of live- 
stock. Accordingly, good cause is found for making this order 
effective in less than 30 days. 

This order shall become effective on December 20, 1959, and 
remain in effect to and including December 19, 1961, unless 
modified or extended by further order before the latter date. 


Copies hereof shall be served upon the parties. 


(No. 6262) 


In re Stoux City YARDS COMPANY. P&S Docket No. 425. De- 
cided December 15, 1959. 


Continuation of Rates and Charges 


Respondent is authorized to continue assessing its current schedule of rates 
and charges up to and including March 31, 1960. 


Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing 
Service. Mr. Ashley Sellers, of Washington, D. C., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondent is 
now operating under an order issued on December 30, 1957 (16 
A.D. 1241), authorizing assessment of the current temporary 
schedule of rates and charges to and includinz December 31, 
1959, unless modified or extended before the latter date. 


On November 9, 1959, a petition was filed on behalf of the 
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respondent requesting that the order of December 30, 1957, be 
continued in effect to and including December 31, 1961. 

Prior to the issuance of the order of December 30, 1957, au- 
thorizing increases in the rates and charges, notice of the peti- 
tion therefor was published in the Federal Register, and, although 
interested persons were afforded an opportunity to indicate a 
desire to be heard in the matter, no interested person notified 
the Hearing Clerk of a desire to be heard. Inasmuch as the 
present petition does not involve an increase of rates and 
charges lawfully prescribed by the Secretary or any rates and 
charges for services not heretofore covered by order, it is found 
that further notice and public procedure on this order are un- 
necessary. 

On November 25, 1959, the Livestock Division, Agricultural 
Marketing Service, by its attorney, filed a document stating that 
the Division has not completed its analysis of the current opera- 
tions of the respondent and anticipated changes in circumstances 
during the next two years which might have a bearing upon 
the rates and charges; that the Division does not have available 
sufficient information to complete this analysis; that the respon- 
dent has been requested to furnish such information; and that 
it is anticipated the information will be submitted to the Divi- 
sion within the next 60 days. In view of these circumstances, 
the Division requested that the time within which it may file an 
answer to respondent’s petition filed on November 9, 1959, 
be extended to and including February 29, 1960, and recommend- 
ed that the order of December 30, 1957, be continued in effect to 
and including March 31, 1960, unless modified or further ex- 
tended before the latter date. On December 1, 1959, the respon- 
dent, by its attorney, filed a document concurring in such request 
and recommendation of the Livestock Division. The request of 
the Division for an extension of time in which to file an answer 
has been granted. 

Since the parties are agreed, the order of December 30, 1957, 
is continued in effect during the life of this order. 


The respondent, which must prepare for and be ready to com- 
ply with this order on its effective date, desires to have it become 
effective on January 1, 1960. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective 
in less than five days after their date. Undue delay in making 
this order effective may adversely affect the marketing of live- 
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stock. Accordingly, good cause is found for making it effective 
in less than 30 days. 

This order shall become effective on January 1, 1960, and 
remain in effect to and including March 31, 1960, unless changed 
by further order before the latter date. 

Copies hereof shall be served upon the parties. 


(No. 6263) 


In re MARKET AGENCIES AT UNION STOCK YARDS, CHICAGO, ILLI- 
NOIS. P&S Docket No. 402. Decided December 16, 1959. 


Modification of Rates and Charges 


Respondents are authorized to modify their current schedule of rates and 
charges and to assess such rates and charges up to and including 
December 31, 1961. 


Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing 
Service. Messrs. L. Alton Denslow and Joseph O. Parker, of Washington, 
D. C., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seqg.). The respondents 
are now operating under an order issued on October 16, 1959, 
continuing in effect to and including December 21, 1959, an 
order issued on November 20, 1958 (17 A.D. 1117), authorizing 
assessment of the current temporary schedule of rates and 
charges. 

On November 9, 1959, a petition was filed on behalf of the re- 
spondents requesting authority to modify the current temporary 
schedule of rates and charges in certain respects. Notice of the 
petition and its contents was published in the Federal Register 
on November 26, 1959 (24 F.R. 9514), and, although interested 
persons were afforded an opportunity to indicate a desire to be 
heard in the matter, no interested person notified the Hearing 
Clerk of a desire to be heard. 

The Livestock Division, Agricultural Marketing Service, by its 
attorney, filed an answer stating that, as a result of a study of 
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the reasonableness of the rates and charges proposed in the pe- 
tition filed on November 9, 1959, it was the opinion of the Divi- 
sion that the proposed increases in the current basic selling 
charges applicable to sheep and goats cannot be justified, but 
that the other proposed modifications in the current schedule of 
rates and charges are justified. Accordingly, the Livestock Di- 
vision recommended that an order be issued authorizing the mod- 
ifications requested in the petition except with respect to the 
basic selling charges applicable to sheep and goats. It was also 
recommended that the respondents be authorized to assess the 
current temporary schedule, as modified in accordance with the 
answer, to and including December 31, 1961, unless modified or 
extended by further order before that date, and that the order 
to be issued be conditioned upon the respondents complying with 
all of the applicable terms of the stipulation attached to and 
made a part of the answer filed on September 23, 1947. The 
respondents, by their attorney, concurred in the answer and rec- 
ommendation of the Livestock Division. 


Since the parties are agreed, the respondents are authorized 
to modify the current temporary schedule of rates and charges as 
recommended in the answer filed by the Livestock Division, and 
to assess such current schedule, as so modified, during the life 
of this order, upon the condition that the respondents comply 
with the applicable terms of the stipulation referred to above. 


“The respondents, who must prepare for and be ready to com- 
ply with this order on its effective date, desire to have it become 
effective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 


This order shall become’ effective on December 22, 1959, and 
remain in effect to and including December 31, 1961, unless mod- 
ified or extended by further order before the latter date. 


Copies hereof shall be served upon the parties. 
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(No. 6264) 


In re JULIAN Rocers. P&S Docket No. 2424. Decided December 
17, 1959. 


Cease and Desist—Suspension of Registration— 
Consent Order 


Respondent consented to an order requiring him to cease and desist from 
the complained of practices and suspending his registration for five 
months. 


Mr. Jerome Ducrest, for Livestock Division, Agricultural Marketing Service. 
James Park, of Lexington, Kentucky, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The com- 
plaint filed by the Director, Livestock Division, Agricultural 
Marketing Service, on May 20, 1959, as amended on October 30, 
1959, charges respondent with various violations of the act and 
the regulations. In an answer filed on December 3, 1959, re- 
spondent admits the jurisdictional allegations in the complaint 
and submits to the jursidiction of the Secretary in this matter, 
enters a plea in the nature of nolo contendere with respect to the 
other allegations in the complaint neither denying nor admitting 
such other allegataions, waives oral hearing and the report of the 
examiner, and consents to the issuance of an order, with findings 
of fact, requiring him to cease and desist from the practices 
complained of in the complaint and keep accounts, records and 
memoranda that fully and correctly disclose all transactions in- 
volved in his business as a dealer and suspending his registration 
as a dealer for a period of 5 months. Complainant has recom- 
mended that the order agreed to by respondent in said answer be 
issued. 


FINDINGS OF FACT 


1. The Cynthiana Stockyards, Inc., Cynthiana, Kentucky, the 
Boyle County Stockyards, Danville, Kentucky, the Farmers 
Stockyards, Flemingsburg, Kentucky, the Garrard County Stock- 
yards Co., Lancaster, Kentucky, the Blue Grass Stockyards, Lex- 
ington, Kentucky, the Clay-Gentry Stock Yards Co., Inc., Lex- 
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ington, Kentucky, the Maysville Stockyards, Maysville, Kentucky, 
the O. K. Stockyards, Maysville, Kentucky, the Farmers Stock- 


r yards Company, Inc., Mt. Sterling, Kentucky, the Paris Stock 
Yards, Paris, Kentucky, the Madison Sales Company Stockyards, 
Richmond, Kentucky, and the Winchester Stock Yards, Winches- 
ter, Kentucky, hereinafter collectively referred to as the stock- 

oi yards, at all times mentioned herein were and now are posted 

- stockyards subject to the provisions of the act. 

2. Respondent, whose business address is P. O. Box 251, Lex- 

i ington, Kentucky, is registered with the Secretary of Agriculture 
as a dealer to buy and sell livestock for his own account at the 
stockyards, listed in Finding of Fact 1 above, and at all times 
hereinafter referred to was so registered. 

8. Respondent, during the period from January 1, 1955, 
through September 30, 1959, acting pursuant to an arrangement, 

k- understanding or agreement with Morris Crain, a registered 

m- dealer, consistently failed to conduct his livestock buying opera- 

‘al tions at the Boyle County Stockyards, the Blue Grass Stockyards, 

30, and the Clay-Gentry Stock Yards Co., Inc., in competition with 

nd said Morris Crain. 

o 4. Respondent, during the period from January 1, 1955, 

int through September 30, 1959, in operating as a dealer at the 

a Boyle County Stockyards, the Blue Grass Stockyards, the Clay- 

_ Gentry Stock Yards Co., Inc., the Winchester Stock Yards, and 

the Paris Stock Yards, failed to so operate in competition with 
other buyers but instead conducted buying operations for various 

*88 | packers and dealers in the States of Maryland, Indiana, Pennsyl- 

ces | vania, Michigan, Kentucky and Ohio with whom respondent 

ind should have been competing. 

a 5. Respondent, at various posted stockyards in the State of 

ai Kentucky, on or about 10 specified dates and at divers other 

et times during the period from September 1, 1957, through Sep- 
tember 30, 1958, purchased livestock at such stockyards and on 
the same day sold the livestock to certain packers and butchers 
and billed such packers and butchers for the livestock on weights 

‘ other than the actual stockyard weights. 

a 6. Respondent, during the period from January 1, 1957, 

i through October 31, 1958, failed to keep accounts, records and 

an memoranda that fully and correctly disclosed all transactions in- 

ye volved in his business as a dealer, in that respondent failed to 


retain stockyard bills and scale tickets covering his livestock 
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purchase transactions at various posted stockyards in the State 
of Kentucky. 


CONCLUSIONS 


By reason of the facts set out in Findings of Facts 3, 4 5 and 
6, it is concluded that respondent has wilfully violated sections 
812(a) and 401 of the act and sections 201.55 and 201.70 of the 
regulations. 

Inasmuch as respondent has consented that an order be issued 
requiring him to cease and desist from the practices complained 
of in the complaint and keep such accounts, records and memor- 
anda as will fully and correctly disclose all transactions involved 
in his business as a dealer and suspending his registration for a 
period of 5 months, and complainant has recommended that such 
an order be issued, the order will be issued. Respondent has re- 
quested that the suspension of his registration be made effective 
January 1, 1960, and complainant has recommended that such 
request be granted. 


ORDER 


Respondent shall cease and desist from (1) making or enter- 
ing into arrangements, understandings or agreements for the 
purpose, or which have the effect, of limiting or restricting com- 
petition between respondent and others in connection with the 
purchasing of livestock; (2) failing to conduct his livestock buy- 
ing operations in competition with other livestock buyers; (3) 
purchasing livestock for persons with whom respondent should 
be competing for the purchase of such livestock; and (4) issuing 
bills, for livestock purchased from respondent in transactions 
subject to the act, showing weights other than the actual stock- 
yard weights of such livestock. 

Respondent shall keep such accounts, records and memoranda 
as will fully and correctly disclose all transactions involved in 
his business as a dealer. 

Respondent’s registration under the act is suspended for a 
period of 5 months beginning January 1, 1960. 

This order shall become effective on January 1, 1960. 

Copies hereof shall be served upon the parties. 
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(No. 6265) 


In re ST. PAUL UNION STOCKYARDS COMPANY. P&S Docket No. 
1211. Decided December 17, 1959. 


Modification of Rates and Charges 


Respondent is authorized to modify its current schedule of rates and 
charges and to assess such rates and charges up to and including 
June 30, 1961. 


Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing 
Service. Mr. Ashley Sellers, of Washington, D. C., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 19Z1, as amended (7 U.S.C. 181 et seg.). ‘lhe responaent is 
now operating under an order issued on Vecember 80, 1957 (16 
A.wU. 124V), authorizing assessment of the current temporary 
scneduie ot rates and charges to and including December 31, 
iyoy, unless modified or extended by further order betore the 
latter date. 

On January 20, 1958, the respondent, by its attorney, filed: a 
petition seeking modification of its rates and charges on a per- 
manent basis. Notice of the petition and its contents was pub- 
lished in the Federal Register on February 5, 1958 (23 F.K. 764), 
and an opportunity was afforded interested persons to indicate a 
desire to be heard in the matter. The Livestock Division, Agri- 
cultural Marketing Service, by its attorney, filed an answer in 
opposition to the petition, and objections to the petition and re- 
quests for an oral hearing thereon were filed by several inter- 
ested persons, who intervened in the proceeding. The hearing in 
the matter began on June 9, 1958, and was concluded February 
26, 1959. The matter is now pending before the Hearing Exam- 
iner and the respondent’s reply brief to the brief filed by the 
Livestock Division is due on February 15, 1960. 

On January 9, 1959, the respondent, by its attorney filed a pe- 
tition requesting authority to modify the current temporary 
schedule of rates and charges in certain respects and requesting 
that such schedule, as so modified, remain in effect to and in- 
cluding December 31, 1960, unless extended or modified before 
the latter date. Notice of the petition and its contents was pub- 
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lished in the Federal Register on January 21, 1959 (24 F.R. 
481), and interested persons were afforded an opportunity to 
indicate a desire to be heard in the matter. Objections and re- 
quests to be heard with respect to the petition were filed by the 
Farmers Union Marketing Association and the Central Livestock 
Association, Inc. These organizations are intervenors in the pro- 
ceeding concerning the petition filed on January 20, 1958. On 
February 10, 1959, an answer was filed on behalf of the Live- 
stock Division,. stating that based upon the evidence introduced 
by it during the course of the hearing concerning the petition 
filed on January 20, 1958, seeking modification of the rates and 
charges on a permanent basis, and information pertaining to the 
period subsequent to October 31, 1957, the cut-off date set at 
the request of the respondent for the evidence introduced at such 
hearing, it was the opinion of the Division that an increase in 
the rates and charges could not be justified. The Division re- 
quested that the matter be set down for oral hearing, or in the 
alternative, that the petition be consolidated with the petition 
filed on January 20, 1958. 

On February 13, 1959, the respondent filed a “Request for 
Interim Relief” which would have placed into immediate effect 
the rates and charges set forth in the petition filed on January 
9, 1959. The Hearing Examiner certified and submitted the re- 
quest to the Judicial Officer for his consideration. The Livestock 
Division filed an answer opposing the request for interim relief. 
Following oral argument, the Judicial Officer issued his ruling on 
April 22, 1959, denying the request for an increase in the rates 
and charges at that time. Such ruling provided that the petition 
of January 9, 1959, and the application for interim reliew could 
be consolidated with the pending proceeding dealing with the pe- 
tition of January 20, 1958, if the respondent so desired and noti- 
fied the Hearing Examiner to that effect. On June 24, 1959, the 
Judicial Officer denied a petition filed by respondent requesting 
reconsideration of the ruling issued on April 22, 1959. 

On December 16, 1959, a document entitled “Request for Issu- 
ance of Consent Order, Recommendation, and Stipulation,” sign- 
ed by the attorney for the respondent and by the attorney for the 
Livestock Division, was filed with the Hearing Clerk. The doc- 
ument states that it is agreed and stipulated that certain changes 
have occurred in connection with the estimates of the respon- 
dent’s future revenues and expenses since the consideration of 
the respondent’s petition filed on January 9, 1959. Exhibits are 
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attached to the document reflecting such estimated changes which 
have occurred since October 31, 1957. The respondent agrees 
and stipulates that it will take immediate steps to prepare plans 
for the improvement of its facilities and operations relating to 
the receiving and handling of livestock, particularly cattle, so as 
to provide a more efficient flow of livestock through the yards; 
that copies of such plans will be submitted to the Livestock Divi- 
sion; and that the respondent will carry out such plans as ex- 
peditiously as is reasonably practicable. The respondent further 
agrees and stipulates that, within 90 days from the execution of 
the document, it will keep certain accounts, records and memor- 
anda in a specified manner and form. 


The document recites the fact that by telegrams addressed to 
the Hearing Clerk, dated November 30, 1959, and December 7, 
1959, respectively, the Farmers Union Marketing Association and 
the Central Livestock Association, Inc., stated that, without al- 
tering their position with respect to the proceeding stemming 
from the respondent’s petition of January 20, 1958, they would 
raise no objections to the increase in the respondent’s schedule 
of rates and charges requested in the petition of January 9, 1959, 
if the Livestock Division determines from additional facts that 
such increase is justified. 

The Livestock Division stated in the document that, in con- 
sideration of the foregoing, it withdraws the request for an oral 
hearing concerning the respondent’s petition filed on January 
9, 1959, and otherwise amends its answer concerning the petition 
to conform with the provisions of the document. 

The document then states that the respondent requests, and the 
Livestock Division recommends, that an order be issued granting 
the petition filed on January 9, 1959, for temporary modification 
of the respondent’s current schedule of rates and charges and 
that such schedule, as so modified, remain in effect to and includ- 
ing June 30, 1961, unless modified or extended by further order 
before that date. 

It is further provided in the document that nothing therein will 
be considered as an admission by either the respondent. or the 
Livestock Division with respect to the allegations or contentions 
made by either party in the proceeding now pending which was 
initiated by the respondent’s petition filed on January 20, 1958, 
or in any way to modify the position taken by either party in its 
briefs in such proceeding. 





1404 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 18 A.D. 1404 


On December 16, 1959, another document was filed on behalf 
of the respondent and the Livestock Division requesting that 
since, under the circumstances, it does not appear that there is 
any function for the Hearing Examiner to perform in connec- 
tion with the petition of January 9, 1959, this matter be referred 
immediately to the Judicial Officer for his consideration. In 
accordance with such request, the matter has been so referred to 
the Judicial Officer. 

In view of the foregoing, the respondent is authorized to modi- 
fy its current temporary schedule of rates and charges as re- 
quested in the petition filed on January 9, 1959, and to assess 
such current schedule, as so modified, during the life of this 
order. 

The respondent, which must prepare for and be ready to com- 
ply with this order on its effective date, desires to have it be- 
come effective as soon as possible. The Packers and Stockyards 
Act provides that orders of this nature shall not become effective 
in less than five days after their date. There appears to be no 
reason for further delay in making this order effective. Ac- 
cordingly, good cause is found for making this order effective 
in less than 30 days. 

This order shall become effective on the sixth day after its 
date of signature and remain in effect to and including June 30, 
1961, unless modified or extended by further order before the 


latter date. 

Copies hereof shall be served upon the respondent, the Live- 
stock Division, the Farmers Union Marketing Association, and 
the Central Livestock Association, Inc. 


(No. 6266) 


In re MARKET AGENCIES AT ST. LOUIS NATIONAL STOCK YARDS. 
P&S Docket No. 383. Decided December 23,. 1959. 


Modification of Rates and Charges 


Respondents are authorized to modify their schedule of rates and charges 
and to assess such rates and charges up to and including May 381, 1960. 


Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing Serv- 
ice. Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondents 
are now operating under an order issued on June 5, 1959 (18 
A.D. 619), authorizing assessment of the current temporary 
schedule of rates and charges to and including May 31, 1960, un- 
less modified or extended by further order before that date. 

By a petition filed on November 19, 1959, the respondents re- 
quested authority to modify, as soon as possible, the current tem- 
porary schedule of rates and charges in certain respects, and 
also requested that such schedule, as so modified, remain in effect 
to and including May 31, 1960. Notice of the petition and its 
contents was published in the Federal Register on December 3, 
1959 (24 F.R. 9679), and, although interested persons were af- 
forded an opportunity to indicate a desire to be heard in the 
matter, no interested person notified the Hearing Clerk of a 
desire to be heard. 

The Livestock Division, Agricultural Marketing Service, by its 
attorney, filed an answer recommending that the petition be 
granted. she ng ' 

Since the parties are agreed, the respondents are authorized 


to modify the current temporary schedule of rates and charges . 
as requested in the petition filed on November 19, 1959, and to 
assess such current schedule, as so modified, during the life of 
this order. 


The respondents, who must prepare for and be ready to com- 
ply with this order on its effective date, desire to have it become 
effective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 

This order shall become effective on the sixth day after its 
date of signature and remain in effect to and including May. 31, 
1960, unless modified or extended by further order before the 
latter date. 

Copies hereof shall be served upon the parties. 
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(No. 6267) 


In re THE PEORIA UNION STocK Yarps Co. P&S Docket No. 5. 
Decided December 23, 1959. 


Modification of Rates and Charges 
Respondent is authorized to modify its current schedule of rates and charges 
and to assess such rates and charges up to and including December 31, 
1961. 


Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing 
Service. Mr. Ashley Sellers, of Washington, D. C., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 

Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondent is 
now operating under an order issued on November 26, 1957 (16 
A.D. 1100), authorizing assessment of the current temporary 
schedule of rates and charges to and including December 31, 
1959, unless modified or extended by further order before that 
date. 
On November 25, 1959, a petition was filed on behalf of the 
respondent requesting authority to modify, as soon as possible, 
the current temporary schedule of rates and charges in certain 
respects and requesting that such schedule, as so modified, be 
continued in effect to and including December 31, 1961. Notice 
of the petition and its contents was published in the Federal 
Register on December 5, 1959 (24 F.R. 9793), and, although in- 
terested persons were afforded an opportunity to indicate a de- 
sire to be heard in the matter, no interested person notified the 
Hearing Clerk of a desire to be heard. ~ 

The Livestock Division, Agricultural Marketing Service, by its 
attorney, filed an answer recommending that the petition be 


granted. 

Since the parties are agreed, the respondent is authorized to 
modify the current temporary schedule of rates and charges as 
requested in the petition filed on November 25, 1959, and to 
assess such current schedule, as so modified, during the life of 
this order. 

The respondent, which must prepare for and be ready to com- 
ply with this order on its effective date, desires to have it become 
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effective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 

This order shall become effective on January 1, 1960, and re- 
main in effect to and including December 31, 1961, unless mod- 
ified or extended by further order before the latter date. 

Copies hereof shall be served upon the parties. 


(No. 6268) 


J. LERNER & SON v. A. J. CUTTONE & Co. PACA Docket No. 
7764. Decided December 1, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an 
admission of the facts alleged in the complaint. 


Mr. LeRoy W. Gudgeon, of Chicago, Illinois, for complainant. Mr. A. D. 
McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed November 3, 1958. The 
formal complaint was filed July 330, 1959. Complainant seeks 
an award of reparation in the amount of $5,242.85, which is al- 
leged to be the balance due from respondent to complainant in 
connection with a joint account entered into by the parties during 
March 1958 involving carloads and truckloads of watermelons. 

A copy of the formal complaint and a copy of the report of in- 
vestigation made by the Department were served upon respon- 
dent on August 26, 1959. On the same date, a copy of the report 
of investigation was served upon complainant. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice (7 CFR 47.8(c)), failure to file 
an answer would constitute a waiver of oral hearing and an ad- 
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mission of the facts alleged in the complaint. Notwithstanding 
such notice, respondent has not filed an answer. The issuance 
of an order is, therefore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Joseph Lerner 
and Nathan Lerner, doing business as J. Lerner & Son, whose 
address is 1425 South Racine Avenue, Chicago, Illinois. 

2. Respondent is an individual, Anthony Joseph Cuttone, 
doing business as A. J. Cuttone & Co., whose address is 747 South 
Kenneth Avenue, Chicago, Illinois. At the time of the transac- 
tion complained of herein, respondent was licensed under the act. 

3. In March 1958, in the course of interstate commerce, com- 
plainant and respondent agreed to handle on joint account vari- 
ous shipments of the 1958 crop of watermelons being grown in 
Florida, Missouri and Texas, 

4. krom March through August 1958, complainant purchased 
for the joint account 156 carloads and truckloads of watermeions, 
and ali but 24 carloads were turned over to respondent to seul 
on track at Chicago. Complainant resold the balance. in addi- 
tion, 5/ carloads of watermelons were handled on consignmeuv 
by complainant and respondent for various firms on a joint ac- 
count basis between complainant and respondent. Ali of the 
watermeions were shipped from Florida, Missouri and Texas to 
Chicago, Illinois. 

5. The total amount due complainant under the joint account 
was $91,263.05. Cash payments made by respondent to complain- 
ant, plus certain amounts credited or due respondent from com- 
plainant, total $86,020.20. The balance due complainant from 
respondent is $5,242.85. fi 

6. The informal complaint was filed on November 38, 1958, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice. 

Respondent’s failure to pay to complainant the balance due 
under the joint account is in violation of section 2 of the act. 
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Complainant should be awarded reparation in the amount of 
$5,242.85, with interest. 
ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $5,242.85, with interest there- 
on at the rate of 5 percent per annum from September 1, 1958, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 6269) 


ZINNO’S PRODUCE v. DIVIN PRODUCE Co. PACA Docket No. 7769. 
Decided December 1, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an 
admission of the facts alleged in the complaint. 

Mr. Dale P. Tursi, of Pueblo, Colorado, for complainant. Mr. A. D. McCollum, 
Presiding Officer. ; 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) 
An informal complaint was filed April 20, 1959. The formal com- 
plaint was filed July 13, 1959. Complainant seeks an award of 
reparation in the amount of $1,696.50, which is alleged to be the 
total amount due for four truckloads of perishable agricultural 
commodities sold by complainant to respondent during July and 
August 1958. , 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on August 31, 1959. On 
the same day, a copy of the formal complaint and a copy of the 
report of investigation were served upon respondent. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice (7 CFR 47.8(c)), failure to file 
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an answer would constitute a waiver of oral hearing and an ad- 
mission of the facts alleged in the complaint. Notwithstanding 
such notice, respondent has not filed an answer. The issuance of 
an order is, therefore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant, Zinno’s Produce, is a partnership composed 
of Tony A. Zinno, Dominic Zinno, and George L. Zinno, whose 
address is Post Office Box 367, Pueblo, Colorado. 


2. Respondent is an individual, Lloyd Mike Divin, doing busi- 
ness as Divin Produce Co., whose address is 410 Produce Ter- 
minal, San Antonio, Texas. At the time of the transactions in- 
volved herein respondent was licensed under the act. 

8. On or about July 29, August 2, August 8 and August 13, 
1958, in the course of interstate commerce, complainant sold to 
respondent a total of four truckloads of perishable agricultural 
commodities to be shipped to respondent at San Antonio, Texas. 
Respondent was to pay complainant the market value of the com- 
modities at San Antonio, Texas, at the time of arrival. 

4. Onor about the dates of sale complainant shipped perish- 
able agricultural commodities meeting the specifications of the 
contracts by truck from Pueblo, Colorado, to respondent at San 
Antonio, Texas. 

5. The total market value of the four truckloads of commodi- 
ties is $1,696.50. No part of this amount has been paid to com- 
plainant by respondent. 

6. An informal complaint was filed April 20, 1959, which was 
within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing, and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice. 

Respondent’s failure to pay to complainant the total amount 
due in connection with the sale of the four truckloads of com- 
modities is in violation of section 2 of the act. Complainant 
should be awarded reparation in the amount of $1,696.50, with 
interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,696.50, with interest there- 
on at the rate of 5 percent per annum from September 1, 1958, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 6270) 


ARMAND & SONS v. H. Sacks & Sons. PACA Docket No. 7011. 
Decided December 2, 1959. 


Petition for Reconsideration—Dismissal 


Upon review of the entire record, we conclude that the findings made 
and conclusions reached in our order of September 14, 1959, are sup- 
ported by the evidence of record and the law applicable thereto. Respond- 
ent’s petition is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


On September 14, 1959, an order was issued awarding repara- 
tion to complainant against respondent in this reparation pro- 
ceeding under the Perishable Agricultural Commodities Act, 
1930, as amended (7 U.S.C. 499a et seqg.). On September 25, 
1959, respondent filed a petition for reconsideration contending 
that the order of September 14, 1959, hereinafter referred to as 
the order, was in error on several counts. A copy of the petition 
was served upon complainant’s attorney who filed a reply pray- 
ing for dismissal of the petition. 

The first errors in the order, as claimed by respondent, relate 
to Findings of Facts ‘Nos. 11, 12, 18, 14, and 16, pertinent por- 
tions of which follow, together with respondent’s assignment of 
errors and our examination thereof: 


FINDING NO. 11 


Respondent sold 18,445 bags of potatoes through the agency of 
Fernando Rodriguez, a Cuban broker, who, in making such sales, 
extended long term credit to his buyers. 








1412 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 18 A.D. 1411 


Respondent claims this finding is wholly unsupported by the 
evidence and relies upon the deposition testimony of Antonio 
Diez, Jacinto Gonzalez, and Miguel Rodriguez. The record con- 
tains no deposition testimony of a Miguel Rodriguez. It appears 
that respondent is referring to the testimony of the deposition 
witness, Miguel Recarey. Diez testified that the credit conditions 
of Rodriguez were the same as those of complainant. Gonzalez 
testified that the credit terms of Rodriguez were the same as 
those of everybody else. As to Recarey’s testimony, respondent 
points to cross-interrogatories 9 and 10 in which witness stated 
that it was not long credit terms which induced him to buy 
through Rodriguez but rather good terms received on other mer- 


chandise. 


In examining respondent’s claim on this finding, we refer to 
the first paragraph appearing on page 5 of the order in which 
we stated that the evidence is conflicting as to whether Rod- 
riguez extended long term credit. We expressly stated that both 
Diez and Gonzales testified exactly as respondent now points out 
in his petition. As to Recarey, we stated it was his testimony 
that Rodriguez always gave his company several weeks in which 
to make payment (Cross-Interrogatory No. 7). We also referred 
to the testimony of complainant’s Arturo Armand, Sr., that Rod- 
riguez guaranteed his buyers long terms for payment. 

Obviously, the evidence is conflicting on this issue which was 
raised in the first deposition of complainant’s Arturo Armand, 
Sr., taken on February 4, 1958 (Int. No. 28), a copy of which 
was served upon respondent’s attorney on March 21, 1958. The 
second deposition of this witness was taken by respondent on 
July 29, 1958. Nowhere in this latter deposition was the witness 
questioned about his previous testimony that Rodriguez, in order 
to give the buyers some inducement to get their orders, guaran- 
teed said buyers long terms for payment. Although respondent 
took the depositions of several Cuban witnesses in the summer 
and fall of 1958, it is significant that respondent did not take 
the deposition of the broker, Rodriguez, whose testimony would 
have been the best evidence on whether he extended long term 
credit in order to sell respondent’s potatoes. In making our Find- 
ing No. 11 and reaching our conclusion in support thereof, we 
considered this conflicting evidence in deciding that greater 
weight should be attached to the testimony offered by complain- 
ant. 
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FINDING NO. 12 


In the sale of Long Island potatoes at Havana, Cuba, the usual 
and normal terms of sale call for payment within one week after 
arrival and delivery of the potatoes to the buyer. 

Respondent contends that the depositions of Antonio Diez, Mi- 
guel Recarey, Carlos Maldonado, and Jacinto Gonzalez, all show 
that the terms of sale varied as to time for payment, ranging 
from one week to several weeks. 

In our view, the weight of the evidence supported this finding. 
In addition to the testimony of complainant’s Arturo Armand, 
Sr., the respondent’s witness, Jacinto Gonzalez, testified “That is 
the custom relatively.” (Cross-Int. No. 6) Diez testified “one 
week or fifteen days” and Maldonado testified “one week or two 
weeks” (Cross-Int. No. 6). And while Recarey testified that 
others gave as much as 330 days, he conceded one week is the 
usual term with complainant. Although these last three wit- 
nesses mention other periods, all three do in fact refer to pay- 
ment within one week. 


FINDING NO. 13 


During the 1956 export season, Cuban buyers preferred the 
potatoes of the Long Island Produce & Fertilizer Co., Inc., to 
those of respondent when there was no difference in the selling 
price or credit terms offered by these shippers. 

It is respondent’s position that this finding was based upon 
the testimony of only one witness, that other witnesses testified 
all Long Island potatoes were substantially the same, coming 
from the same soil and all being graded alike, and they had no 
preference as to the shippers in making purchases. 

In addition to the testimony of complainant’s Arturo Armand, 
Sr., that respondent’s potatoes did not have an equal reputation 
with those of other Long Island shippers, and that in earlier 
years respondent’s potatoes always sold below the price of other 
well known shippers, the record contains the testimony of re- 
spondent’s witness, Antonio Diez, that his company bought very 
few of respondent’s potatoes because of the better standards and 
classifications of the potatoes shipped by the Long Island Prod- 
uce & Fertilizer Co., Inc., which are always uniform, well-grad- 
ed, and classified and their shipments were practically a seal of 
guarantee for quality (Dir. Int. Nos. 8, 9, 11). The record also 
contains the statements of two of the largest potato importers 
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in Cuba that because of better quality and pack they were will- 
ing to pay a better price for the potatoes of the Long Island Prod- 
uce & Fertilizer Co., Inc. (Exhs. 5 and 6 to Dep. of Arturo 
Armand, Sr.). In our view, the evidence convincingly supports 
Finding No. 13. 

FINDING NO. 14 


Complainant’s authority to act as sole agent in the sale of all 
respondent’s potato shipments to Havana, Cuba, was never can- 
celled or revoked, either orally or in writing, by respondent. 

Respondent argues that the testimony of Julius Sacks clearly 
showed that he revoked the sole agency orally, that he told com- 
plainant in late September 1956 that if he did not make sales 
within one week, his sole agency was revoked at the end of that 
period, and Sacks would find another broker who could make 
sales. 

We find no merit to this assignment of error. On direct ex- 
amination, the witness, Sacks, was asked repeatedly to testify 
in substance as to the telephone conversation he had with Mr. 
Armand at the end of September 1956 (T. pp. 23 and 24). It 
was only after pressing by counsel and over objections of com- 
plainant’s attorney as to the questions being leading and sug- 
gestive, that the witness finally testified (T. p. 25) : 


“A. I told him that unless he could negotiate some sales 
very definitely J was going to try to get another broker.” 
(Underscoring supplied) 

On cross-examination, this witness testified (T. pp 47 and 
48): 

“Q. Now, it is a fact, is it not, Mr. Sacks, that you never 
informed Armand & Sons that you had retained another 


broker? 
* ® » 


“A. I did not inform Mr. Armand that T had retained 

another broker. Although, if this is in order — 
a - * 

“A. I had told Mr. Armand in the previous conversation 
that unless there were sales negotiated by him that I was 
going to take away the sole agency from him. 

“Q. But you didn’t think it was of importance to notify 


him that you had in fact done so? 
* * * 
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“A, Yes, I might add that it wasn’t that I didn’t think 
that it was of importance. I think that Mr. Armand was 
aware that I had another broker selling. That didn’t require 
notifying him.” 


At the very most, this testimony is expressive only as some- 
thing respondent intended to do at a later date. There is no 
testimony from this witness that he did at any time notify com- 
plainant, either orally or in writing, that the sole agency agree- 
ment was terminated. 

In concluding, as we did in the order, that the record shows 
respondent did not revoke its exclusive agency contract with com- 
plainant either orally or in writing, we pointed out that under 
Cuban law a foreign firm selling its products in Cuba through a 
foreign agent cannot revoke, cancel, or withdraw the agency 
without notice to the agent or without the filing of reasons 
therefor with the proper authorities. In the absence of any 
challenge by respondent to this requirement of Cuban law (T. p. 
6; Dep. of Amador B. Gonzalez; and Ex. 7 to Dep. of Arturo 
Armand, Sr., dated February 4, 1958), the inference may be 
drawn that respondent neither notified complainant nor filed any 
reasons for revocation with the proper authorities. 


FINDING NO. 16 


There is now due and owing to complainant from respondent 
the sum of $1,844.50 as brokerage. 

Respondent advances no argument to support this claimed er- 
ror. This finding is one of an ultimate fact, supported by the 
evidence of record, that respondent is liable for its breach of the 
agency contract in the amount of damages stated therein. Fur- 
ther discussion of this issue appears unwarranted, particularly 
so since it seems clear from the report of investigation and sup- 
plement thereto, that the amount of commissions on the potatoes 
sold by the broker, Rodriguez, to which complainant would be be 
entitled, is the sum of $1,844.50. 

The remaining errors, as claimed by respondent in paragraph 
No. 6 of the petition, are addressed to certain conclusions reached 
in the order. These conclusions are for the most part based upon 
findings of fact to which respondent also assigned error and are, 
therefore, repetitious. We considered these objections at some 
length in our discussion under the findings of fact enumerated 
above, and believe further comment is unnecessary. 
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Upon review of the entire record, we find that full considera- 
tion was given to all of the matters covered by respondent’s pe- 
tition at the time our previous order was issued. In our opinion, 
each of the findings made and conclusions reached in our order 
of September 14, 1959, is supported by the evidence of record 
and the law applicable thereto. Accordingly, respondent’s peti- 
tion is hereby dismissed. 

The reparation awarded in our order of September 14, 1959, 
shall be paid within 30 days from the date of this order. 

Copies hereof shall be served upon the parties. 


(No. 6271) 


DAVID PEPPER COMPANY v. D. L. PIAzzA COMPANY. PACA 
Docket No. 7472. Decided December 2, 1959. 


Failure to Sustain Burden of Proof—Dismissal 


On the basis of the evidence submitted, it is concluded that complainant 
failed to prove the allegations of the complaint and accordingly the 


complaint is dismissed. 


Mr. H. Haskell Lurie, of Chicago, Illinois, for complainant. Respondent 
pro se. Mr. Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed March 31, 1958, and the formal 
complaint was filed November 6, 1958. Complainant alleges that 
on July 22, 1957, it purchased from respondent a carload of U.S. 
Extra No. 1 peaches; that respondent represented. that the car- 
load was a shipment of July 21, 1957, whereas the loading of the 
car was completed on July 19, 1957; that respondent knew or 
should have known that the peaches were held over an unreason- 
able length of time, contrary to the customary practices of the 
trade; and that by reason of respondent’s misrepresentation and 
failure to deliver in accordance with the contract the peaches ar- 
rived in a damaged condition and complainant sustained dam- 
ages of $1,271.96. Complainant requests an award of reparation 
in that amount. 
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A copy of the report of investigation prepared by the Denpart- 
ment was served upon complainant on December 22, 1958. A 
copy of the formal complaint and a copy of the report of investi- 
gation were served upon respondent on the same date. 
Respondent filed an answer on January 12, 1959, admittine 
that it represented the date of shipment as July 21, 1957, but 
alleging that it had no knowledge as to whether complainant 
placed a specific reliance upon such date. Respondent denies that 
it knew the car was loaded on July 19, denies that the matters 
alleged in the complaint constitute a violation of section 2 of 
the act by respondent, and denies any liability to complainant. 
Although respondent reauested an oral hearing in its answer, 
it subseauently requested that the shortened method of procedure 
be followed in accordance with section 47.20 of the rules of vrac- 
tice (7 CFR 47.20). This request was agreed to by complainant 
and it was granted by the presiding officer. Pursuant to the 
shortened procedure, complainant adopted the complaint and at- 
tached exhibits as its onening statement. Respondent requested 
that its answer and exhibits be considered as its answering state- 


ment. 
























FINDINGS OF FACT 


1. Complainant is a partnership composed of David Pepper 
and Sidney Pepper, doing business as David Pepper Company, 
whose address is 80 South Water Market, Chicago, Illinois. 


2. Respondent, D. L. Piazza Company, is a corporation whose 
address is 100 North 7th Street, Minneapolis, Minnesota. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 

3. On or about July 22, 1957, in the course of interstate com- 
merce, respondent sold to complainant, 1,650 boxes of Rosy brand 
early Elberta peaches, U.S. Extra No. 1 grade, at $1.50 per box, 
f.o.b. shipping point in California, plus $40 for precooling, or a 
total price of $2,515. Respondent represented that the peaches 
had been shipped in car PFE 47986 on July 21, 1957. The car 
was to be diverted to complainant in Chicago, Illinois. The con- 
tract was negotiated between the parties by a broker, Riley-Mc- 
Farland Co., Chicago, Illinois. 

4. Car PFE 47986 was loaded at Clovis, California, beginning 
at 7 p.m. July 19 and ending in the evening of July 20. Cooling 
commenced about 7 p.m. July 19 and was completed at 11 p.m. 
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July 21, whereupon the car was released to the carrier. A fed- 
eral inspection was made of the carload beginning at 7 p.m. July 
19 and ending 8 p.m. July 20, 1957. The peaches graded U.S. 
Extra No. 1, Standard Pack, with no decay. 


5. The car departed from Clovis at 12:30 a.m. July 22, 1957, 
and was diverted to complainant on July 24, 1957. The car ar- 
rived at Chicago, Illinois, on July 28 and an inspection of the 
peaches was made that day at 6 p.m. by the City Perishable In- 
spection Service. The report of such inspection shows that the 
commodity temperature was 42 in the top layer and 37 at the 
bottom. The balance of the report reads as follows: 

































“Load: Boxes. Divided hoak load crosswise on _ bottoms. 
Doorway bracing intact. Load in general good order. 17 
bad orders were recoopered OK for the good lines. 

10 floor layer boxes from ends of car with part contents 
transit frozen, were separated. 


“Commodity: California Early Elberta peaches. ROSY 
BRAND: Good and fairly good quality. Full packs lidded 
boxes. Some irregular sizing, tissue wrapped. Well form- 

ed. 5 to 30% average 20% container and contact bruised. 
Few scarred. Well brushed. Good to fair brush. Good 

to fair color, few green. 5 to 20% full ripe and soft. Bal- 
ance firm to hard ripe. 0 to 5% average 2% decay.” 





6. Complainant resold the peaches, including 200 boxes at 
auction, and realized gross proceeds of $2,126.50. Complainant 
paid the accrued freight charges on the shipment from Clovis, 
California, to Chicago, Illinois, of $870.62, the invoice price of 
$2,515, and fruit auction charges of $12.84. 

7. The informal complaint was filed March 31, 1958, which 
was within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 





It appears to be complainant’s position, in short, that the 
peaches were not freshly loaded at the time of shipment as re- 
quired by the terms of the contract. Complainant contends that 
the loading of the car was completed on July 19, 1957; that the 
car was held on track at Clovis, California, an unreasonable 
length of time before shipment on July 21, contrary to the cus- 
tomary practices of the trade; that respondent’s statement that 
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the car was a shipment of July 21, which implied that the car had 
not been held for an unreasonable length of time after loading, 
was a misrepresentation of a material fact; and that such mis- 
representation was a direct and proximate cause of the damaged 
condition of the peaches on arrival at Chicago, and the resulting 
loss on resale. 

The evidence shows that the carload of peaches involved herein, 
PFE 67986, was purchased by respondent from the shipper, 
United Packing Co. of Fresno, California; that the car was re- 
leased by the shipper to the carrier for shipment at 11 p.m., July 
21, 1957; and that respondent resold the carload while in transit 
to complainant. The shipper represented to respondent, and re- 
spondent represented to complainant, that the car had been ship- 
ped on July 21, 1957. 

There can be little question that the purchaser of a carload of 
fresh fruits or vegetables has the right to expect, in the absence 
of an agreement to the contrary, that such produce at the time 
of shipment has been expeditiously handled in the manner usual 
in the trade and that it is as fresh as is consistent with such han- 
dling. The United Packing Co. states that there was nothing ir- 
regular in the handling of car PPFE 67986. It states further 
that loading of the car began at 7 p.m., July 19 with all the fruit 
available at that time, approximately one-half carload packed 
between 7 and 8:30 p.m.; the car was then placed on precooling 
to get the field heat out of the peaches; the balance of the peaches 
was received, packed, and loaded the evening of July 20; precool- 
ing was started again at 8:30 p.m., July 20 and continued 
through the night; and a touch-up precooling was given during 
the day of July 21 prior to release of the car to the carrier at 11 
p.m. 

A question arises as to why the shipper did not release the car 
to the carrier after loading was completed on July 20. The 
shipper explained this ,by stating that its customary period of 
time for precooling after completion of loading is 8 to 12 hours 
so that all fruit is brought down to a low uniform temperature 
before departure; that only one train a day departs from Clovis 
at 11:59 p.m.; and that since precooling of car PFE 47986, after 
completion of loading, did not begin until 8:30 p.m., July 20, it 
was necessary to hold the car over to the next day. 


Complainant offered no evidence in support of its position that 
the car involved here was not handled in accordance with normal 
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practices except to point out that another carload of peaches pur- 
chased from respondent was held at Clovis for a shorter period 
of time. The facts concerning this car show that loading was 
begun at 2:45 p.m., July 18 and was completed at 5 p.m.; that 
the car was released to the precooler at 6 p.m., the same day; 
and that the car was shipped the next night. Although the fruit 
in this car was all loaded the same day, the shipper stated that 
almost every night during the peach season each of its four 
peach packing plants holds over a partially loaded car since it is 
impossible to harvest and pack out exact carload quantities. 


There is a conflict in the evidence as to when the loading and 
precooling of car PFE 47986 began. The shipper states that 
loading began at 7 p.m., July 19 and precooling began thereafter. 
Complainant has submitted a letter from the Southern Pacific 
Company, dated December 16, 1957, stating that its records in- 
dicate loading commenced at 2 p.m. July 18 and was completed 
at lp.m., July 19. As between these statements, that of the ship- 
per is entitled to the greater weight. It is doubful that the car- 
rier was in as good a position as the shipper to know the time of 
loading or precooling since the carrier has no direct concern with 
such matters. Furthermore, it is noted that the federal inspec- 
tion began at 7 p.m., July 19, undoubtedly during the time of 
packing and loading. 





Complainant had the burden of proving by a preponderance of 
the evidence that the carload was held on track an unreasonable 
length of time prior to shipment and that this was the proximate 
cause of the damaged condition of the fruit. On the basis of the 
evidence submitted, it is concluded that complainant has failed 
to sustain this burden. 


Complainant did not plead any other breach of contract on the 
part of respondent. We cannot speculate as to the cause of the 
damaged condition of the peaches on arrival. 


The complaint should be dismissed. 


ORDER 
The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 
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(No. 6272) 


THE G. FAVA Fruit Co. v. RoyaL Farms. PACA Docket No. 
7106. Decided December 3, 1959. 


Petition for Reconsideration—Dismissal 
Our order of April 21, 1959, is supported by the evidence and the law 
applicable thereto. Complainant’s petition for reconsideration is dis- 
missed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) 
an order was issued on April 21, 1959, dismissing the complaint. 
Complainant was granted an extension of time within which to 
file a petition for reconsideration and on May 12, 1959, an order 
was issued staying the dismissal order of April 21, 1959. Within 
the extended time allowed, complainant filed a petition for recon- 
sideration. 

Upon reconsideration, we find that all of the matters covered 
by complainant’s petition were fully analyzed and considered at 
the time our previous order was issued. In our opinion, each of 
the issues resolved in our order of April 21, 1959, is supported 
by the evidence of record and the law applicable thereto. Accord- 
ingly, complainant’s petition is hereby dismissed without prior 
service upon respondent. 

Copies hereof shall be served upon the parties. 


(No. 6278) 


O. D. Hurr, JR., INC. v.. RICHMOND FooD STORES, INC. AND/OR 
ALFRED RosE. PACA Docket No. 7391. Decided December 3, 


1959. 


Contract — Negligence — Failure to Prove — 
Dismissal 


Since complainant has not established the existence of a contract between 
it and respondent Richmond or negligence on the part of the broker 
respondent, the complaint is dismissed. 
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Complainant and respondent Alfred Rose, pro se. Taylor, Hazen & Laster, 
of Richmond, Virginia, for respondent Richmond Food Stores, Ine. 
Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on July 31, 1958, complainant seeks 
an award of reparation in the amount of $543.02, which it alleges 
is the damages it sustained as the result of the rejection, without 
reasonable cause, by respondent Richmond Food Stores, Inc., 
hereinafter called Richmond, of a carload of watermelons sold 
by complainant to respondent Richmond in June 1958, consisting 
of watermelons generally ranging from 19 to 32, mostly 22 to 30 
pounds, averaging not less than 26 pounds, 19 pounds minimum. 
Complainant pleads, in the alternative, that in the event respon- 
dent Richmond’s rejection is found to be justified, that the broker, 
respondent Alfred Rose—hereinafter called Rose—be held liable 
for failing to perform the duties and specifications of a broker 
in failing to quote the correct size of the melons in negotiating 
the sale. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on August 26, 1958. A copy 
of the formal complaint and a copy of the report of investigation 
was served upon Rose on the same day. A copy of the formal 
complaint and a copy of the report of investigation were served 
upon Richmond on August 29, 1958. 

Rose filed an answer to the formal complaint on September 11, 
1958, in which he alleged that he negotiated the contract be- 
tween complainant and respondent Richmond; that the contract 
of sale was made on June 4, 1958; that the contract provided for 
melons, U.S. No. 1 grade, 26-pound average, range 22 to 30 
pounds; that the word “mostly” was never mentioned between 
complainant and Rose in negotiating the sale; and that Rose did 
not misrepresent the melons in question to respondent Richmond. 

Richmond filed an answer to the formal complaint on Septem- 
ber 12, 1958. This respondent alleged that the melons were pur- 
chased from complainant with the understanding that their 
weight would average 26 pounds, with a minimum weight of 22 
pounds, and allowing for no more than 5% of the melons to weigh 
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less than the minimum, as provided in the U.S. Standards for 
watermelons at 7 CFR 51.1975. Richmond further alleges that 
17% of the shipment weighed less than the minimum of 22 
pounds and that it rejected the carload as not meeting contract 
requirements. 

An oral hearing was held in Richmond, Virginia, on April 22, 
1959. Complainant was not present at the hearing and in its 
absence and at its request the presiding officer offered and ac- 
cepted in evidence on its behalf the depositions of complainant’s 
assistant sales manager, Richard Whittington, and its president, 
O. D. Huff, Jr., as well as the verified complaint and attached 
exhibits. Rose appeared and testified in his own behalf. Leon- 
ard E. Starr, Jr. and Archie F. Tignor, general manager and 
produce buyer, respectively, for Richmond, appeared and testi- 
fied in its behalf. Richmond was represented at the hearing by 
counsel and submitted a brief. 


FINDINGS OF FACT 


1. Complainant, O. D. Huff, Jr., Inc., is a corporation whose 
address is Post Office Box 207, McIntosh, Florida. 

2. Richmond Food Stores, Inc., one of two respondents named © 
in this proceeding, is a corporation whose address is Post Office 
Box 1434, Richmond, Virginia. The other respondent involved 
herein is an individual, Alfred Rose, whose address is Post Of- 
fice Box 779, Richmond, Virginia. At the time of the transaction 
involved herein, both these respondents were licensed under the 
act. 

38. On June 4, 1958, in contemplation of shipment in inter- 
state commerce, complainant and Rose — the latter acting in the 
capacity of a broker — entered into oral negotiations by tele- 
phone concerning the sale to Richmond of 1,044 watermelons con- 
tained in car ACL 17201 then at Waycross, Georgia. The car- 
load was shipped from Ocklawaha, Florida, on June 2, 1958, 
where it was federally mspected, with the following results, in 
part: 


CAR Initial & Number: ACL 17201 
Inspection Point: Ocklawaha, Florida 
Inspection Begun: 8:30 A.M. June 2, 1958 
Inspection Completed: 5:30 P.M. June 2, 1958 
Product: Watermelons, Long Grey type 

Top Layer labeled: Favorite 





1424 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 18 A.D. 1421 


Inspector’s Tier Count Shows: 1044 melons 

Size: Generally ranging from 19 to 31 mostly 22 to 30 
pounds; averaging not less than 26 pounds, 19 pound mini- 
mum. Less than 5% under 19 pounds. 

Grade: U.S. No. 1; averaging not less than 26 pounds; 19 
pound minimum. 


4. On June 4, 1958, following the conversation with complain- 
ant, Rose issued his Brokers Standard Memorandum of Sale, re- 
produced in part as follows: 


Date Ordered: 6/4/58 

City: Richmond, Virginia. Date: June 4, 1958 

Sold to: Richmond Food Stores, Inc., Richmond, Virginia 
Sale made (F.0.B. or Delivered): F.O.B. 

Quantity — Commodity and Specifications — Price: $1,060 
1044 — 26 lb. average * * * 22 Ib. to 30 Ib. to grade USS. 
one on arrival 


A copy of the confirmation was mailed to complainant, who re- 
ceived same on June 6, 1958. 
5. Car ACL 17201 was diverted to respondent Richmond on 


June 4 and arrived in Richmond, Virginia, on June 5, where it 
was federally inspected. The results of that inspection, in part 
are as follows: 


Date: June 5, 1958 Hour: 4:45 P.M. 

Car initials and numbers: ACL 17201 

Products inspected * * * : Long grey type watermelons. Top 
layer labeled “Favorite Brand, * * *” 

Size: Generally ranging from 19 to 34 pounds, average not 
less than 26 Ibs., 19 Ibs. minimum. Average 17% under 22 
Ibs., including 5% under 19 pounds. 

Condition: Firm and bright appearance. No decay. 
Remarks: Inspection and certificate restricted to size and 
condition at applicants request. 


6. On the evening of June 5, 1958, Rose telephoned complain- 
ant and stated that respondent Richmond was dissatisfied with 
the size of the melons contained in the shipment, for the reason 
that many were under-size. On June 6, at 1:04 P.M., respondent 
Richmond sent complainant the following wire: 


“DUE TO WIDE RANGE IN WEIGHTS WHICH FAR 
EXCEED THE FIVE PERCENT TOLERANCE AC- 
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CORDING TO THE DEPARTMENT OF AGRICULTURE 
GRADING RULES COVERING WATERMELONS THE 
BASES (SIC) ON WHICH THIS CAR WAS PURCHASED 
WE ARE UNABLE TO OFFER OVER $850.00 FOB IF 
SAME IS UNACCEPTABLE WE ARE SORRY BUT ARE 
COMPELLED TO REJECT ACL 17201” 


Complainant, in reply, sent the following telegram to respon- 
dent Richmond: 

















OCALA, FLA. 
JUNE 6 


“CAN NOT ACCEPT $850.00 FOB ACL 17201 AM DI- 
VERTING ELSEWHERE WILL FILE MY CLAIM FOR 
LOSS WITH USDA IN WASHINGTON THIS CAR SOLD 
TO YOU THROUGH ALFRED ROSE 1044 COUNT 26 AV- 
ERAGE RANGING MOSTLY 22 TO 30 POUNDS CAK IN- 
SPECTED AND GRADED THIS WAY FOB YOU HAD 
APPEAL INSPECTION IN RICHMOND AND IT GRAD- 
ED SAME WAY YOU HAVE NO RIGHT TO REJECT.” 


7. On June 6, 1958, complainant diverted car ACL 17201 to 
itself at Potomac Yards, Virginia, and on June 7, 1958, redivert- 
ed the shipment to John P. Walsma, Grand Rapids, Michigan, - 
where the melons were resold for a net of $516.98. 

8. The formal complaint was filed on July 31, 1958, which 
was within 9 months after the alleged cause of action herein 
accrued. 























CONCLUSIONS 









The first issue presented for consideration herein is this: Did 
a contract arise between complainant and respondent Richmond, 
as a result of the negotiations carried on between complainant 
and the broker, respondent, Rose? In connection with this issue, 
complainant offers in evidence the deposition testimony of its 
president, O. D. Huff, Jr., and its assistant sales manager, Rich- 
ard Wittington, which evidence tends to establish the following 
facts: that on June 4, 1958, Rose and complainant engaged in a 
telephone conversation with respect to the carload of watermelons 
involved herein; that complainant represented to Rose that the 
watermelons contained in car ACL 17201 would average 26 
pounds and would have a mostly range of 22 to 30 pounds. Huff 
testified that he, himself, carried on the conversation by tele- 
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phone with Rose while Whittington testifies that he heard all 
that was said in the course of such conversation by means of an 
extension telephone and that the melons were represented by 
Huff to Rose as set forth above. 

At the oral hearing of this proceeding in Richmond, Virginia, 
Rose testified that the contract between the parties provided for 
watermelons, averaging 26 pounds, with a range of 22 to 30 
pounds. Rose further testified that the conversation held with 
Huff on June 4 was correctly reflected in the contents of his 
memorandum of sale issued on that date and that at no time dur- 
ing the conversation did he recall Huff stating that the melons 
would be “mostly” 22 to 30 pounds in weight. 

Respondent Richmond was represented at the oral hearing by 
its general manager, Leonard E. Starr, Jr. and by a produce 
buyer, Archie Tignor. Starr testified that it was their practice 
to purchase watermelons in rail lots according to the standards 
and grades laid down by the United States Department of Agri- 
culture, as set forth in the United States standards for water- 
melons, U.S. No. 1 grade, at 7 CFR 51.1975; that the disputed 
carload was bought with the understanding that the watermelons 
would be U.S. No. 1 on arrival in Richmond, Virginia, as pro- 
vided in Rose’s memorandum of sale dated June 4, 1958; that an 
examination by respondent Richmond and a subsequent inspec- 
tion by the United States Department of Agriculture revealed 
that the carload of melons was under size, in excess of the toler- 
ance allowed by the standards cited above; and that the exceed- 
ing of such tolerance rendered the melons unacceptable to respon- 
dent Richmond and constituted a breach of the agreement or 
understanding under which the melons were purchased. 

A review of the evidence at this point reveals that the parties 
agree that the melons were to average 26 pounds and were to 
range in weight from 22 to 30 pounds. Complainant, however, 
states that this understanding was qualified by the term “mostly” 
as it applied to the range of weight of the melons. As the party 
putting forth an affirmative allegation, the burden of proof is 
upon complainant to establish, by a preponderance of the evi- 
dence, that it represented the melons to Rose as set forth in the 
complaint. Complainant admits that it has no documentary evi- 
dence to support its position on this point but the testimony of 
the assistant sales manager, Richard Whittington, was offered in 
corroboration. 

The testimony of complainant’s witnesses, as well as the tes- 
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timony offered by respondents, is not impeached. It appears that 
respondent Richmond intended to buy only melons averaging 26 
pounds, whose minimum weight would be no less than 22 pounds. 
Complainant, on the other hand, appears to have intended to sell 
to the broker a melon whose minimum weight would have been 
something less, in the entire range, than 22 pounds. It appears, 
therefore, that there was no real understanding, and hence no 
mutual meeting of the minds of the contracting parties, respon- 
dent Richmond and complainant. This being so, no contract 
came into being and no obligation arose on the part of Richmond 
to accept the melons shipped by complainant. We cannot there- 
fore hold that rejection by Richmond was unjustified. 

Complainant pleads, however, that if it be found that respon- 
dent Richmond had the right to reject these melons, then an 
award of reparation is requested against the broker Rose for 
failing to properly perform the duties incumbent upon one acting 
in that capacity. In connection with this request, complainant 
offers evidence to establish damages in the sum of $543.02, being 
the difference between the alleged contract price and the amount 
received on resale by complainant in Grand Rapids, Michigan. 

We do not consider that complainant has established a cause 
of action against respondent Rose. To do so, complainant must .~ 
show that respondent Rose was negligent in transmitting to re- 
spondent Richmond the terms of the contract as set forth by 
complainant. We do not think that complainant has demonstrat- 
ed negligence on the part of Rose. In fact, we do not think that 
complainant has demonstrated, by a preponderance of the evi- 
dence, that the melons were represented to Rose as being “most- 
ly” 22 to 30 pounds in range, as opposed to Rose’s contention that 
the melons were to be 22 to 30 pounds in weight, without the 
qualifications, “mostly,” attached. 

A review of all the evidence convinces us that, as between 
complainant and respondent Richmond, no contract ever arose 
and therefore respondent Richmond was under no obligation to 
accept the carload of melons on arrival in Richmond, Virginia. 
Its rejection was therefore not a violation of section 2 of the act. 
Accordingly the complaint as to respondent Richmond should be 
dismissed. It is further included that complainant has failed 
to show by a preponderance of the evidence that it quoted the 
range of the melons involved herein to the broker as a “mostly” 
weight and that the broker negligently failed to transmit this 
information to respondent Richmond. Complainant’s failure to 
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sustain its burden of proof with respect to respondent Rose 
leaves us no alternative but to dismiss the complaint as to Rose. 


ORDER 


The complaint, as to both respondents, is hereby dismissed. 
Copies of this order shall be served upon the parties. 


(No. 6274) 


PITTSBURGH PRODUCE CREDIT ASSOCIATION v. ECONOMY SUPER 
MARKET. PACA Docket No. 7569. Decided December 3, 1959. 


Loss—Agreement—Evidence 


It is concluded from the evidence that the parties agreed to share the loss 
equally. 

Complainant and respondent, pro se. Miss Lenore H. Langford, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed in October 14, 1958, complainant 
seeks an award of reparation in the amount of $90, alleged to be 
the balance due on the purchase price of a quantity of tomatoes 
sold and delivered to respondent in February 1958. 


A copy of the formal complaint, together with a copy of the 
Department’s report of investigation, was served upon respon- 
dent on March 12, 1959. On the same date, a copy of the report 
of investigation was served upon complainant. Respondent filed 
an answer on April 1, 1959, denying liability and alleging that 
the seller authorized a reduction in the price after arrival of the 
tomatoes at destination. 


Since the amount claimed is under $500, the issues are deter- 
mined in accordance with the shortened method of procedure 
provided for in section 47.20 of the rules of practice. Pursuant 
to such procedure, complainant filed an opening statement. Re- 
spondent did not file an answering statement. 
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FINDINGS OF FACT 


1. Complainant, Pittsburgh Produce Credit Association, is a 
corporation whose address is 19380 Penn Avenue, Pittsburgh 22, 
Pennsylvania. 

2. Respondent is a partnership composed of Michael Ondrusek, 
Anthony Ondrusek, Joseph Ondrusek, Philip Ondrusek, John 
Ondrusek, and Mrs. Mary O. Tkacik, doing business as Economy 
Super Market, whose address is 421 7th Street, Beaver Falls, 
Pennsylvania. At the time of the transaction involved in this 
proceeding, respondent was licensed under the act. 

3. On or about February 6, 1958, in the course of interstate 
commerce, respondent purchased from Frank J. Crivella & Co., 
Inc., or from Steel City Fruit Co., Inc., Pittsburgh, Pennsy]- 
vania, 90 baskets of tomatoes which had been shipped from Flor- 
ida to the sellers in Pennsylvania for a total purchase price of 
$262.80. 

4. The tomatoes were transported in a truck provided by re- 
spondent from Pittsburgh, Pennsylvania, to respondent’s place 
of business at New Brighton and Beaver Falls, Pennsylvania. 
After unloading the tomatoes, respondent complained to Frank 
Crivella about the poor condition of the tomatoes and Crivella 
agreed to an adjustment in the purchase price. : 

5. Respondent thereafter deducted $1 per basket from the 
original purchase price of the tomatoes and remitted to the 
shipper its check in the amount of $172.80, or $90 less than the 
invoice price. 

6. On October 13, 1958, Frank J. Crivella & Co., Inc. and 
Stee] City Fruit Co., Inc. transferred and assigned to Pittsburgh 
Produce Credit Association, Pittsburagh, Pennsylvania, all of 
their interest in and to all accounts due them by Economy Super 
Market, operating at Beaver Falls, New Brighton, Pennsylvania, 
and directed Economy Super Market to pay such accounts direct 
to the said Pittsburgh Produce Credit Association. 

7. The formal complaint was filed on October 14, 1958, which 
was within 9 months after accrual of the cause of action. 


CONCLUSIONS 


In the formal complaint filed in this proceeding, complainant 
contends that a $90 deduction from the invoice price of the to- 
matoes was made by respondent with no explanation therefor. 
Respondent, on the other hand, stated in a letter to the Depart- 
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ment on July 1, 1958, that when it made the deduction from its 
remittance a note was attached to the check showing how re- 
spondent arrived at the credit, and stating that respondent had 
been given the authority in a telephone conversation with Mr. 
Crivella of the firm of Frank J. Crivella & Co., Inc. 

In its answer, respondent alleges that the tomatoes were pur- 
chased from Frank J. Crivella & Co., Inc. and that respondent 
was invoiced for them by Steel City Fruit Co. Respondent states 
that when the condition of the tomatoes was discovered upon 
unloading them, respondent reached an agreement with Frank 
Crivella to reduce the price to $1.90 per basket rather than have 
the tomatoes returned to the shipper. In support of this state- 
ment, respondent submits a photostatic copy of Frank J. Crivella 
Co., Inc.’s delivery ticket, showing a notation which respondent 
states it made thereon for its bookkeeper to “Pay only $1.90. 
Crivella agreed to reduce price.” In a letter to the Department 
on July 17, 1958, attached to the report of investigation as Ex- 
hibit 4, Frank J. Crivella Co., Inc. states that “at no time was any 
reduction in price mentioned on these tomatoes, and the deduc- 
tion of $90.00 was made by them ten days after purchase. We 
did not agree to make any allowance whatsoever.” This state- 
ment by Frank J. Crivella Co., Inc. appears to be refuted by 
complainant’s opening statement. 

In its opening statement, complainant stated that it had ques- 
tioned Mr. Crivella as to whether he received a telephone call 
from respondent’s buyer in regard to the $90 deduction. Com- 
plainant states that Crivella denied receiving any phone calls 
from Economy Super Market, but did state that on the following 
day he spoke to one of respondent partners in person when he 
was on the market, at which time they agreed for Economy Super 
Market to sell the tomatoes and Crivella would, at a future date, 
make necessary adjustments to satisfy both parties. Complain- 
ant says Crivella stated that, although the tomatoes were in good 
condition when they were shipped, he was willing to take a loss 
rather than have the tomatoes returned, and that respondent 
agreed to sell the tomatoes under those conditions, but that no 
definite settlement was discussed between the two parties until 
after respondent’s remittance was received showing the $90 de- 
duction. Complainant states further that after receiving respon- 
dent’s remittance, every effort was made to make a settlement 
with respondent and that it was only then an agreement was 
reached between Mr. Crivella and respondent’s Mr. Ondrusek, 
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and that the agreement was to share the $90 loss equally. Com- 
plainant states that Steel City Fruit Co. is willing to abide by the 
original agreement made by Crivella and Ondrusek to share the 
$90 equally. 

In view of the evidence in this case, we conclude that the agree- 
ment between the parties called for sharing the loss equally. 
Respondent’s failure to pay complainant one-half of the $90, or 
$45, was and is in violation of section 2 of the act. Complainant 
should be awarded reparation in the latter amount, with interest 
and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $45, plus interest 
thereon at the rate of 5 percent per annum from March 1, 1958, 
until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 6275) 


VALLEY GROWERS DISTRIBUTORS, INC. v. ROYAL FARMS, M & C 
PRODUCE Co., INC. v. ROYAL FARMS AND VALLEY GROWERS DIs- 
TRIBUTORS, INC. PACA Docket No. 7112 and No. 7113. De- 
cided December 3, 1959. 


Petition for Reconsideration—Dismissal 


It is concluded that our order of April 21, 1959, is supported by the 
evidence of record and the law applicable thereto. Complainants’ peti- 
tion is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In these reparation proceedings under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on April 21, 1959, dismissing the complaints. 
On May 1, 1959, complainants filed a petition for reconsideration. 

Upon reconsideration, we find that all of the matters covered 
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by complainants’ petition were fully analyzed and considered at 
the time our previous order was issued. In our opinion, each of 
the issues resolved in our order of April 21, 1959, is supported 
by the evidence of record and the law applicable thereto. Ac- 
cordingly, complainants’ petition is hereby dismissed without 
prior service upon respondent Royal Farms. 

Copies hereof shall be served upon the parties. 










(No. 6276) 





BOSTON POTATO Co., INC. v. LUBET PRODUCE COMPANY. PACA 
Docket No. 7767. Decided December 7, 1959. 






Failure to Pay—Default 






Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 







Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 





PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed April 13, 1959. The formal 
complaint was filed August 6, 1959. Complainant seeks an award 
of reparation in the amount of $2,127.50, which is alleged to be 
the balance of the total purchase price of three truckloads of po- 
tatoes sold by complainant to respondent during February and 
March 1959. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on August 31, 1959. A copy 
of the formal complaint and a copy of the report of investigation 
were served upon respondent on September 1, 1959. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with sectiou 
47.8 (c) of the rules of practice (7 CFR 47.8(c), failure to file 
an answer would constitute a waiver of oral hearing and an ad- 
mission of the facts alleged in the complaint. Notwithstanding 
such notice, respondent has not filed an answer. The issuance of 
an order is, therefore, authorized without further procedure. 
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FINDINGS OF FACT 


1. Complainant, Boston Potato Co., Inc., is a corporation 
whose address is 12-14 Fargo Street, Boston, Massachusetts. 

2. Respondent is a partnership composed of Hyman and Paul 
Lubet, doing business as Lubet Produce Company, whose address 
is 1908-10 Smallman Street, Pittsburgh, Pennsylvania. At the 
time of the transactions involved herein, respondent was licensed 
under the act. . 

38. On or about February 2, February 10, and March 5, 1959, 
in the course of interstate commerce, complainant sold to respon- 
dent a total of three truckloads of U.S. No. 1 potatoes for a total 
purchase price of $2,351.50, delivered Pittsburgh, Pennsylvania. 

4. On the dates of sale complainant shipped potatoes meeting 
the specifications of the contracts by truck from Boston, Massa- 
chusetts, to respondent at Pittsburgh, Pennsylvania. Respondent 
accepted the three truckloads of potatoes. 

5. The total purchase price of the three truckloads of potatoes 
is $2,351.50, less freight charges in the amount of $224 allowed 
by complainant to respondent on two loads, leaving a balance of 
$2,127.50 due and owing by respondent to complainant. 

6. The formal complaint was filed August 6, 1959, which was. 
within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice. 

Respondent’s failure to pay to complainant the balance of the 
total purchase price of the three truckloads of potatoes is in vio- 
lation of section 2 of the act. Complainant should be awarded re- 
paration in the amount of $2,127.50, with interest. 


‘ 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as repaartion, $2,127.50, with interest there- 
on at the rate of 5 percent per annum from April 1, 1959, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 6277) 


DAVISON GRAPE Co. v. MATHEW MERCURIO. PACA Docket No. 
7335. Decided December 7, 1959. 


Rejection Without Reasonable Cause— 
Damages 
Respondent’s failure to take possession of the shipment after constructive 
acceptance constitutes a rejection without reasonable cause and respond- 
ent is ordered to pay to complainant the difference between the contract 
price and the net proceeds received on resale of the shipment. 


Mr. Albert E. Ellenson, of Detroit, Michigan, for complainant. Nadler and 
Nadler, of Youngstown, Ohio, for respondent. Mr. James V. Wright, 


Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (U.S.C. 499a et seq.). 
In a formal complaint filed on April 14, 1958, complainant seeks 


an award of reparation in the amount of $859.79, which sum com- 
plainant alleges to be the damages it sustained by respondent’s 
rejection, without reasonable cause, of a carload of grapes sold 
to him (respondent) on November 11, 1957, by complainant. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on June 6, 1958. A copy of 
the formal complaint and a copy of the report of investigation 
were served upon respondent on June 5, 1958. 

Respondent filed an answer on July 11, 1958, admitting that 
on or about November 11, 1957, he agreed to purchase from com- 
plainant a carload of grapes, but alleging that complainant, at 
the time of sale, willfully misrepresented the quality of the grapes 
comprising the shipment, stating that it was a “beautiful” car- 
load of juice grapes, when in fact it was not, in breach of con- 
tract. Respondent in his answer, further alleges that the car 
was in reality a tramp car, having been enroute from California 
for fifteen days prior to the sale, which fact was not divulged to 
respondent at the time of sale; that the car had been unreason- 
ably delayed between Battle Creek, Michigan, and destination, 
Youngstown, Ohio, arriving at Youngstown with an average of 
6% decay; that by virtue of such circumstances complainant has 
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no grounds upon which to base a complaint in this proceeding, 
and that the complaint should therefore be dismissed. 

An oral hearing was held in Youngstown, Ohio, on April 2, 
1959. Complainant presented the oral testimony of three wit- 
nesses. Respondent testified orally in his own behalf. Both 
parties filed briefs. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Adelmo Ber- 
tacchi, Nocenzo Leone, Peter Verardi, Stefano Acciaca, Vincenzo 
Bianchini, and Paul Rocco, doing business as Davison Grape 
Co., whose address is 3208 East Division, Detroit 12, Michigan. 

2. Respondent is an individual, Mathew Mercurio, whose ad- 
dress is 201 West Front Street, Youngstown, Ohio. At the time 
of the transaction involved herein, respondent was licensed under 
the act. 

8. On November 11, 1957, in the course of interstate com- 
merce, complainant sold to respondent 910 lugs of Valley Beauty 
brand Muscat grapes, forty-two pounds net, contained in car 
SFRD 10461 then on track in Detroit, Michigan, at the agreed 
price of $90 per ton, f.o.b. California, plus pre-cooling charges of 
$40, for a total invoice price of $1,759.90. This carload was 
shipped from Del Ray, California, on October 26, 1957, billed to 
Detroit, Michigan. On its arrival in Battle Creek, Michigan, on 
November 4 it was held on track by the carrier at complainant’s 
request. It was released on November 7 and arrived in Detroit, 
Michigan, on November 11, 1957, the date of sale to respondent. 

4. The shipment was inspected on November 11, 1957, by the 
Railroad Perishable Inspection Agency. The results of that in- 
spection, in part, are as follows: 


“Car: SFRD 10461 

Commodity: J. Grapes 

Place: Detroit, Michigan 

Date Inspected: 11-11-57 
Container: Lidded Lug 42 Ib. net wt. 


Brand: Valley Beauty 
* * * Good quality. clean; bright; bunches compact. Firm, 35 to 


40% full ripe; 1 to 3% raisining to raisined; * * * Green color, 
20 to 25% ambering to amber. Less than % of 1% decay. 
Packs are dry” 
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“11-11-57 3:15 P.M. car reconsigned to Youngstown. Ohio.” 
Following the inspection and sale of the grapes involved herein, 
the shipment was diverted by complainant to respondent at 
Youngstown, Ohio, on November 11, 1957. 

5. On November 12, 1957, complainant sent the following tele- 
gram to respondent, signed by a partner in complainant firm: 


“DIVERT RD10461 910 LUG 42 POUNDS NET MUSCAT 
VALLEY BEAUTY BRAND GOOD CONDITION FROM 
INSPECTION REPORT ON 11-11-57 SOLD FOR $90 A 
TON FOB CALIFORNIA PLUS PRE-COOLING $40.” 

/3s/ A. BERTACCHI 


On the same date, November 12, 1957, complainant issued its 
sight draft against respondent in the amount of $1,759.90, the 
total purchase price of the grapes. On that same date it issued 
its invoice, below, covering the transaction: 


Nov. 12-1957 
Mathew Mercurio 
201 W. Front St. 
Youngstown, Ohio 
SFRD—10461 
lugs 
Weight 38220 (a) $90 per ton 
910 Lugs Valley Beauty brand Muscat juice grapes 42 lb. 
FOB California 1719.90 
Precooling 40.00 


$1759.90 


Respondent admits the receipt from complainant of the telegram, 
the sight draft, and the invoice. 

6. Car SFRDP 10461 arrived in Youngstown on November 16, 
1957, at 1 P.M., was placed on November 18 at 6A.M., and notice 
of arrival given to respondent by the carrier on November 18 at 
1 P.M. Respondent sent complainant the following wire on 
November 18: 


“RD 10461 ARRIVED TODAY AFRAID CANNOT USE 
MUSCAT SHOWS WET SOME DECAY YOU HAVE 
GOOD CLAIM AGAINST CARRIER” 


Complainant, on November 19, replied to respondent, by wire, 
as follows: 





its 
he 
ed 


a4 ka 


DAVISON GRAPE CO. v. MERCURIO 1437 
Cite as 18 A.D. 1434 


“WE SOLD ON 11-11-57 SFRD 10461 WE INSIST YOU 
PAY SIGHT DRAFT AS PER OUR CONTRACT WE RE- 
FUSE TO ALLOW YOU TEN DOLLARS PER TON AS 
YOU REQUEST. UNLESS DRAFT IS PAID AT ONCE 
WE WILL TAKE THE MATTER TO U.S. DEPART- 
MENT OF AGRICULTURE.” 


7. On November 19, 1957, at 2:10 P.M., respondent requested 
a federal inspection of the grapes in car SFRD 10461. The in- 
spection was made on that same day, with the results, in part, as 
follows: 


Date: November 19, 1957 Hour: 2:30 P.M. 
se*z* 28 
Quality: Well colored. Grade defects average 2% defects 
chiefly scars. 
Condition: Berries mostly firm and firmly attached to 
capstems. Most stems light green, some partially dried. 
Average 1% raisining. From 2 to 12% decay, generally 
Gray Mold Rot accompanied by mold growth. 
Grade: Now fails to grade U.S. No. 1, Juice, only account 
of decay. 
Remarks: Inspection and certificate restricted to product in 
3 upper layers of load. 

8. The day following the inspection, November 20, 1957, at 

10 A.M., respondent sent complainant the following wire: 


“SORRY WE BOUGHT GOOD GRAPES NUMBER ONE 
NOT GARBAGE CANNOT USE DIVERT ELSEWHERE” 


Complainant’s telegram in reply, dated November 21 and di- 
rected to respondent, is as follows: 


“WE ARE NOT ACCEPTING REJECTION RD10461 
MAKING OTHER DISPOSITION WILL HOLD YOU LI- 
ABLE FOR DAMAGES” 

9. Following respondent’s failure to take delivery, the grapes 
in car SFRD 10461 were resold by complainant on November 21, 
1957, to Frank Denaro, of Youngstown, Ohio, for $2.40 per lug, 
of total net proceeds of $1,088.51, which is $671.39 less than the 
contract price. 

10. Respondent has made no payment to complainant on ac- 
count of this transaction. 

11. The formal complaint was filed on April 14, 1958, which 
was within 9 months after the cause of action herein accrued. 
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CONCLUSIONS 


The first issue presented for consideration herein relates to 
respondent’s alleged rejection of car SFRD 10461 at destination, 
Youngstown, Ohio. The evidence indicates that the shipment ar- 
rived at Youngstown on November 16, 1957; that the car was 
placed on November 18; and that respondent was notified of 
this fact on that day (November 18). Respondent sent the fol- 
lowing wire, quoted in part, to complainant on November 18: 


“RD 10461 ARRIVED TODAY AFRAID CANNOT USE * * *” 


The intent of respondent, as derived from the language of the 
telegram, is not clear. It might be inferred that respondent was 
rejecting the shipment and intended that his rejection should be 
conveyed to complainant by means of this wire. On the other 
hand, the contents of the wire might be viewed by the addressee 
as merely a warning that the sender of the wire was entertaining 
some doubts regarding the quality of the carload of grapes and 
might or might not accept the shipment. In any case, if this was 
intended as a message of rejection, it was far from emphatic; 
and since the intent of the sender is ambiguous, we can hardly 
conclude that the telegram constituted a rejection. See United 
Packing Co. v. Connecticut Celery Co., 16 A.D. 810, in which we 
stated that a notice of rejection must be in clear and unmistak- 
able terms, and that mere complaint regarding the shipment is 
not regarded as a notice of rejection. See also John C. Lester 
Company v. Victory Distributing Company, Inc., and/or Steel 
City Fruit Company, Inc., 11 A.D. 3376, to the same effect. It 
is therefore concluded that respondent’s wire of November 18 did 
not constitute a rejection of this shipment. 

Respondent received notice of the arrival of car SFRD 10461 
on November 18, at 1 P.M. Respondent requested a federal in- 
spection on November 19, at 2:10 P.M., which was 25 hours and 
10 minutes later. The regulations issued pursuant to the act 
provide, in section 46.2(r), that respondent must reject a car- 
load shipment within 24 hours after notice of its arrival, or the 
shipment is deemed to be accepted, unless within such time re- 
spondent has requested a federal inspection (7 CFR 46.2 (r). 
Since respondent failed to apply for federal inspection within 
the 24-hour period specified in the regulations, he is deemed to 
have accepted the shipment. ; 

Further on the subject of rejection, however, the regulations 
provide, at 7 CFR 46.2 (s), that the buyer must take action to 
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notify the seller of his (the buyer’s) rejection of produce within 
an hour after such buyer has received either an oral or a written 
report of the results of the inspection. The record here shows 
(Exhibit No. 4, Report of Investigation) that respondent re- 
ceived a verbal report of the results of the federal inspection on 
November 19, at 3:50 P.M. The record also shows that respon- 
dent, on November 20, at 9:25 A.M. sent the following wire to 
complainant: 


“SORRY WE BOUGHT GOOD GRAPES NUMBER ONE 
NOT GARBAGE CANNOT USE DIVERT ELSEWHERE” 


It is quite clear that this wire was intended by respondent to be a 
rejection of the shipment in dispute. It is also clear, however, 
that the attempted rejection was made some 18 hours after the 
results of the federal inspection were made known to respondent. 
Under the provisions of this regulation, as cited (7 CFR 46.2 (s), 
itis also concluded that respondent’s attempted rejection on No- 
vember 20 was not timely and would have resulted in an accept- 
ance by respondent, even had the application for inspection been 
made within the requisite period. 

Having accepted the shipment, respondent is liable to complain- 
ant for the purchase price thereof, less any provable damages . 
sustained by respondent as the result of breach of warranty on 
the part of complainant. Piazza Company v. J. Bere Fruit 
Company, et al, 138 A.D. 400. 

There is no dispute between the parties herein regarding the 
fact that the transaction of November 11, 1957, was an f.o.b. sale, 
by description, of the grapes contained in car SFRD 10461. 
There is likewise no allegation or contention that the grapes were 
sold as, or warranted to be, of any specific grade. Respondent 
testified at the oral hearing, however, that the carload of grapes, 
when sold to him, were described by complainant as “beautiful.” 
Respondent appears to take the position that this constituted 
some sort of express warranty and that if the grapes were 
“beautiful” on the date of sale, then they would not have been in 
the condition found by the federal inspection at Youngstown on 
November 19. 

In the Department’s Service and Regulatory Announcement 
No. 121, Revised November 1958, page 23, under the heading 
“Contracts of Sale,” the following observation was made: 


“In order to make an enforceable contract it is important 
that there be a ‘meeting of the minds,’ that is, that both par- 
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ties agree to exactly the same specifications describing the 
commodity and the terms of sale. It is also important that 
descriptive terms be used which have definite, generally un- 
derstood meanings. The use of indefinite terms such as 
‘beautiful,’ ‘good quality,’ ‘best,’ etc. is unsatisfactory since 
there are no standards for the determination of their mean- 
ing. The seller is inclined to undervalue and the buyer to 
overvalue the meaning of such words.” 


In The Schuman Co. v. The Rosenblum Co., 8 A.D. 305, the 
question of the meaning of the phrase, “good carrying condition” 
was discussed in connection with a shipment of cantaloups. It 
was there concluded that such representation was given and was 
understood by both parties to be merely an expression of opinion 
on the part of complainant and did not constitute an express 
warranty. Similarly, in Y-E of Boston, Inc. v. Faneuil Fruit 
Exchange, Inc. 11 A.D. 427, where complainant’s salesman told 
respondent’s president that ‘‘the tomatoes were not best quality 
but that I would get at least 50% or over good tomatoes from 
them,” held: that the statement by complainant’s salesman was 
no more than sales talk and did not constitute an express war- 


ranty. In accord with this decision is the ruling in Samuel P. 
Mandell v. David Goldsamt, Inc., 12 A.D. 787, which held state- 


99 66 


ments such as “gorgeous,” “outstanding,” and “finer than any 
other peaches,” amounts to no more than expressions of opinion 
or sales talk, as distinguished from statements of fact which 
could be construed as warranties. Further decisions to the same 
effect include Jerome Kantro Company v. D. L. Piazza Company, 
13 A.D. 1020, Petition for Reconsideration denied, 13 A.D. 
1172; and Milton Schoenburg v. J. C. McDow & Co., Reliance 
Fruit & Produce Co., Inc., and Senn Bros., Inc. 14 A.D. 380. It 
is therefore concluded that, even if the grapes were represented 
to respondent by complainant as being “beautiful,” such state- 
ment did not constitute an express warranty.' . 


Having concluded that no express warranty as to quality was 
made by complainant to respondent in connection with this trans- 
action, we next consider what implied warranties arose in respond- 


1 The Court, in Tobias v. Harland, 4 Wend. 437 (N.Y.), discussing this problem, succinctly 
stated the difficulty inherent in evaluating subjective criteria, which statement is as follows: 
“‘ ‘Good’ and ‘bad’ are terms of comparison. The same article may be called, not inaccurately, 
good when compared with one of the same kind of a much inferior quality, and it may 
with equal correctness be characterized as bad when spoken of with reference to the most 
perfect article of that kind.” 





DAVISON GRAPE CO. v. MERCURIO 1441 
Cite as 18 A.D. 1434 


ent’s favor. Since this was an f.o.b. sale by description, the first 
such warranty to arise would be that the merchantability at the 
time of sale. In Samuel P. Mandell Co. v. Sam Catanzaro, 17 
A.D. 21, speaking of this warranty, it was said: 


“Although, in the absence of a definite agrrement as to 
quality, no particular quality will be implied, and the seller 
is not bound to furnish goods of the best quality, yet he can- 
not fulfill his contract by furnishing articles of the poorest 
quality but must at least furnish articles [that] * * * 
are merchantable. With respect to the meaning of the words 
‘merchantable quality,’ * * the quoted words refer to goods 
which are reasonably suitable for the ordinary uses and 
purposes of goods of the general type described by the terms 
of the sale and which are capable of passing in the market 
under the name or description by which they are sold. The 
term ‘merchantable quality’ would include ‘condition’ when 
used in connection with articles subject to deterioration, 
such as fruits and vegetables.” 


The inspection made of this shipment at the point of sale, De- 
troit, Michigan, on November 11, 1957, by the R.P.I.A. indicates 
that on that date the grapes were bright and of good quality, with. 
only a small percent raisining; the packs were dry; and there 
was less than 14 of 1% decay present in the shipment. There is 
no evidence to impeach this certificate. Accordingly, it is con- 
cluded that the grapes were merchantable at Detroit and that 
there was no breach by complainant of this implied warranty. 

Since this was an f.o.b. sale, there also arises in respondent’s 
favor an implied warranty that the grapes involved herein would 
be in suitable shipping condition at the time of sale. Samuel P. 
Mandell Co. v. Sam Catanzaro, supra. Respondent takes the po- 
sition that this warranty was breached by the arrival of the 
grapes in Youngstown with an average of 6% decay. 

The warranty of suitable shipping condition does not apply, 
however, when transportation service and conditions are abnor- 
mal. See Berman, Propper & Company v. Luft Produce Com- 
pany, 9 A.D. 863; 7 CFR 46.24(i) and (j). Complainant alleges 
that the service given this shipment by the carrier from Detroit 
to Youngstown was abnormal and refers us to exhibit No. 7 at- 
tached to formal complaint. This is a copy of a Waybill issued 
by the Pennsylvania Railroad, showing diversion of car SFRD 
10461 on November 11, 1957, from Detroit to Youngstown. Com- 
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plainant next refers us to Exhibit 6 of the report of investigation 
prepared by the Department. This exhibit consists of a letter 
from the Ellenson Traffic Bureau addressed to the Department 
and dated May 8, 1958, which states in part as follows: 


“* * * We were informed by the Traffic Department of the 
Pennsylvania Railroad that they received the car from the 
Grand Trunk at Detroit at 3:00 P.M., November 13th, and 
that (the) car departed from Detroit on train ED-2 at 7:00 
A.M., November 14th. This indicates at least a twenty-four 
hour delay in Detroit. They further informed me that train 
ED-2 is due in their Conway Yards (Pittsburgh) at mid- 
night the same day and connects with PY-1 leaving Conway 
Yards at 11:00 A.M. the next morning for arrival in 
Youngstown at 6:00 P.M. the same day. On the basis of 
these schedules, (the) car was delayed three days in tran- 
sit. This car should have reached Youngstown not later 
than 6 P.M. November 14th, for Friday’s market on Novem- 
ber 15th. * * *” 


Respondent offered no evidence to rebut that submitted by com- 
plainant in regard to the issue of abnormal service given car 
SFRD 10461 by the carrier. It is therefore concluded that the 
transportation service and conditions surrounding this shipment, 
from Detroit to Youngstown, were abnormal; that the warranty 
of suitable shipping condition is therefore inapplicable in this 
case; and that it is therefore unnecessary to decide whether a 
breach of this warranty occurred. 

At the oral hearing of this proceeding much testimony was 
given by both parties relative to the issue of whether complain- 
ant had advised respondent that the carload of grapes involved 
herein had been rolling some 15 days prior to the sale to respon- 
dent. Complainant’s evidence tended to establish that this fact 
was made known to respondent at the time of sale; respondent 
denied that he had been told this, but added that he also had not 
asked when the shipment left California. 

Without attempting to decide whether respondent was in fact 
informed by complainant regarding the date the shipment left 
California, it appears irrelevant and immaterial to the decision 
in this case. The sale, after all, was made, not on the basis of 
the quality and condition of the grapes in California on some date 
in the past, but on the quality and condition of the grapes in De- 
troit on November 11. Since this aspect of the proceeding has 
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already been discussed at some length earlier in this decision, 
further discussion is unwarranted. 


Having accepted this shipment of grapes from complainant, 
and having failed to prove a breach of warranty with damages 
resulting, on the part of complainant in connection with this 
transaction, respondent owes to complainant the purchase price 
of this shipment, less net proceeds received on resale. The resale 
herein was made by complainant on November 21, 1957, to Frank 
Denaro of Youngstown, Ohio. The resale appears to have been 
both prompt and proper and netted complainant proceeds of 
$1,088.51. This is $671.39 less than the contract price for which 
the carload was sold to respondent.2 While complainant refund- 
ed $136.50 of the resale price to Denaro, this appears to have been 
voluntary and in the interests of promoting business relations 
between the two parties and we therefore have not considered 
this collateral transaction as part of, and as having a bearing on, 
the original sale. 


Respondent’s failure to take possession of this shipment, after 
constructive acceptance, constitutes a rejection without reason- 
able cause within the meaning, and is a violation of section 2 
of the act. United Packing Co. v. Connecticut Celery Co., 16 
A.D. 810; San Pat Vegetable Co. v. Sid Kyman, 5 A.D. 489. Re-- 
paration should therefore be awarded complainant in the sum of 
$671.39 with interest. 

























ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as repaartion, $671.39 with interest thereon 
at the rate of 5 percent per annum from December 1, 1957, until 
paid. 

The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 















2 Complainant shows net proceeds of $1,040.65 in its original calculations. Under the 
definition of “tramp car” (7 CFR 46.24 (r)) the buyer is relieved of paying charges in 
excess of the through rate. Since this is a tramp car, complainant was in error in charging 
$47.86 to respondent, which charge consisted of demurrage and reconsignment costs. 
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(No. 6278) 


In re JOHN DICK STERK, d/b/a JOHN STERK. PACA Docket No. 
7755. Decided December 7, 1959. 


Application for License Denied 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. Respondent’s application 
for a license is denied. 

Mr. John C. Chernauskas, for complainant. Mr. Jack W. Bain, Hearing 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.). On Au- 
gust 27, 1959, John Dick Sterk applied to the Regulatory Branch, 
Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture, for a license under the 
act as a commission merchant, dealer. or broker to engage in the 


business of handling fresh and frozen fruits and vegetables in 
interstate and foreign commerce. On September 23, 1959, the 
Deputy Director, Fruit and Vegetable Division, filed a notice to 
show cause why a license should not be denied to respondent be- 
cause of past actions of the character prohibited by the act while 
acting as a member of a partnership licensed under the act and 
a false statement in his application. A copy of the complaint and 
a copy of the rules of practice were served upon respondent Sep- 


tember 24, 1959. 

At the time of service of the complaint, respondent was noti- 
fied in writing that an answer thereto should be filed within 20 
days after service in accordance with section 47:30 of the rules 
of practice (1 CFR 47.30). This section provides that failure to 
file an answer constitutes an admission of the facts alleged in the 
complaint and a waiver of hearing, and respondent was, in effect, 
so informed in the moving paper. Notwithstanding such notice 
respondent failed to file an answer. The matter was referred to 
Jack W. Bain, Hearing Examiner, Office of Hearing Examiners, 
United States Department of Agriculture, for the preparation of 
a report without further investigation or hearing pursuant to 
section 47.30(c) of the rules of practice. On October 27, 1959, 
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the hearing examiner filed a report containing proposed find- 
ings of fact and conclusions and recommending that the applica- 
tion for a license be denied. No exceptions to the hearing exam- 


iner’s report were filed. 


FINDINGS OF FACT 


1. Respondent, Jack Dick Sterk, is an individual doing busi- 
ness as John Sterk whose address is Route 2, Demotte, Indiana. 

2. On August 21, 1957, license No. 172242 under the act was 
issued to Sterk Bros. Produce, Demotte, Indiana, a partnership 
composed of John Dick Sterk and Dick John Sterk. Such license 
terminated on August 21, 1959. During the two year period 
when the license was in effect, respondent was an equal partner 
in the firm. 

8. On June 19 and July 2, 1959, Sterk Bros. Produce pur- 
chased, received, and accepted watermelons in interstate com- 
merce from Sam Gordon, 31 South Water Market, Chicago, IIli- 
nois, for a total price of $218.89, but failed to pay any part of 
such amount. On June 26, 1959, respondent gave Gordon a check 
on Sterk Bros. Produce for $66 to cover the June 19 purchase, 
but the check was returned by the bank because of insufficient 


funds. 

4. During the period June 12 through July 7, 1959, Sterk 
Bros. Produce, in eight separate transactions, purchased, receiv- 
ed and accepted perishable agricultural commodities in interstate 
commerce from Patrasso Bros., 31 South Water Market, Chicago, 
Illinois, for a total adjusted purchase price of $871.65, but failed 
to pay any part of such amount. Respondent gave Patrasso Bros. 
three checks on Sterk Bros. Produce in payment of five of the 
purchases involved, but each check was returned by the bank be- 
cause of insufficient funds. 

’ 5. All the transactions mentioned in Findings of Fact 3 and 4 

were negotiated and handled by respondent or under his super- 
vision and control and’ the dishonored checks were drawn and 
signed by respondent. 

6. In his petition for a license, dated August 27, 1959, respon- 
dent stated that, to his knowledge, he had not been a partner of 
a firm against which there was a pending complaint under the 
act, although respondent had been notified by letters dated July 
31 and August 6, 1959, that complaints had been filed under the 
act by Sam Gordon and Petrasso Bros., respectively. 





1446 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 18 A.D. 1446 


CONCLUSIONS 


Respondent, by failing to file an answer to the complaint, 
admitted, in effect, that Sterk Bros. Produce failed to pay for 
perishable agricultural commodities purchased and shipped in 
interstate commerce, that respondent was responsible in whole 
or in part for such failure to pay and that he issued checks in 
payment for some of the produce purchased by the partnership 
which were dishonored because of a lack of funds. Also, it ap- 
pears that respondent’s application contained a materially false 
statement. In view of the facts set forth in Findings of Fact 3, 
4, 5 and 6, it is concluded that respondent is unfit to engage in 
business as a commission merchant, dealer or broker under the 
act and his application for a license should be denied. See e.g., 
In re Angelo Victor Campisi, 18 A.D. 902 (1959). 


ORDER 


Respondent’s application for a license is denied. 
The facts and circumstances as set forth herein shall be pub- 


lished. 
Copies hereof shall be served upon the parties. 


(No. 6279) 


HELLER-RAPP, INC. v. ALFANO FARM. PACA Docket No. 7784. 
Decided December 10, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Mr. Arthur Slavin, of New York, New York, for complainant. Mr. A. D. 
McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed May 21, 1959. A formal com- 
plaint was filed September 2, 1959. Complainant seeks an award 
of reparation in the amount of $378.50, which is alleged to be the 
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total purchase price of two lots of fruit sold by complainant to 
respondent during February of 1959. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on October 5, 1959. A copy 
of the formal complaint and a copy of the report of investigation 
was served upon respondent on October 7, 1959. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice (7 CFR 47.8(c) ), failure to file 
an answer would constitute an admission of the facts alleged in 
the complaint. Notwithstanding such notice, respondent has not 
filed an answer. The issuance of an order is, therefore, author- 
ized without further procedure. 


FINDINGS OF FACT 


1. Complainant, Heller-Rapp, Inc., is a corporation whose ad- 
dress is 303 Washington Street, New York, New York. 

2. Respondent is an individual, Emil Joseph Alfano, doing 
business as Alfano Farm, whose address is Bergen Boulevard, 
Ridgefield, New Jersey. At the time of the transactions involved 
herein, respondent was not licensed under the act, but was sub-_ 
ject to license. 

8. During February 1959, in the course of interstate com- 
merce, complainant sold to respondent two lots of fruit for a total 
purchase price of $378.50. 

4. During February 1959, complainant delivered to respon- 
dent fruit meeting the specifications of the contracts, at com- 
plainant’s place of business in New York City, New York. Re- 
spondent accepted the fruit. 

5. The total purchase price of the two lots of fruit is $378.50, 
no part of which has been paid by respondent to complainant. 

6. The formal complaint was filed on September 2, 1959, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice. 

Respondent’s failure to pay to complainant the total purchase 
price of the two lots of fruit is in violation of section 2 of the act. 
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Complainant should be awarded reparation in the amount of 
$378.50, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay complainant, as reparation, $378.50, with interest thereon at 
the rate of 5 percent per annum from March 1, 1959, until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 6280) 


DEL MAR PACKING Co. v. WESTERN PRODUCE SALES. PACA 
Docket No. 7789. Decided December 11, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed August 21, 1959. Complainant 
seeks an award of reparation in the amount of $639.75, which is 
alleged to be the purchase price of four trucklots of vegetables 
sold by complainant to respondent during March and April 1959. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon the complainant on September 21, 1959. 
A copy of the formal complaint and a copy of the report of in- 
vestigation were served upon respondent on October 7, 1959. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47,8(c) of the rules of practice (7 CFR 47.8(c) ), failure to file 
an answer would constitute a waiver of oral hearing and an ad- 
mission of the facts alleged in the complaint. Notwithstanding 
such notice, respondent has not filed an answer. The issuance of 
an order is, therefore, authorized without further procedure. 
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FINDINGS OF FACT 


1. Complainant is a partnership composed of Preston B. 
Plumb, Jr., and Daniel Webb Green, Jr., doing business as Del 
Mar Packing Co., whose address is Post Office Box 567, Oxnard, 
California. 

2. Respondent is an individual, Everett Frederick Van Bo- 
gaert, doing business as Western Produce Sales, whose address 
is 280 South Alameda, Vernon, California. At the time of the 
transactions involved herein, respondent was either licensed 
under the act, or was subject to license. 

8. During March and April 1959, in the course of interstate 
and foreign commerce, complainant sold to respondent, four 
trucklots of vegetables for a total purchase price of $639.75 f.o.b. 
Oxnard, California. 

4. On or about the dates of sale, complainant shipped by 
truck from loading points in the State of California, to respon- 
dent at Vancouver, British Columbia, and Spokane, Washington, 
vegetables meeting the specifications of the contracts. Respon- 
dent accepted the vegetables. 

5. The total purchase price of the four trucklots of vegetables 
is $639.75, no part of which has been paid by respondent to com- 
plainant. 

6. The formal complaint was filed on August 21, 1959, which © 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice. 

Respondent’s failure to pay to complainant the total purchase 
price of the four trucklots of vegetables is in violation of section 
2 of the act. Complainant should be awarded reparation in the 
amount of $639.75, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $639.75, with interest thereon 
at the rate of 5 percent per annum from May 1, 1959, until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 6281) 


WILLIAMS VEGETABLE COMPANY v. WESTERN PRODUCE SALES. 
PACA Docket No. 7796. Decided December 11, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed August 18, 1959. Complainant 
seeks an award of reparation in the amount of $135, which is 
alleged to be the purchase price of a trucklot of lettuce sold by 
complainant to respondent on April 14, 1959. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on September 22, 1959. A 
copy of the formal complaint and a copy of the report of investi- 
gation were served upon respondent on October 12, 1959. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer should be filed within 20 days 
after such service and that, in accordance with section 47.8(c) of 
the rules of practice (7 CFR 47.8(c)), failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Notwithstanding such notice, respondent has not filed an 
answer. The issuance of an order is, therefore, authorized with- 
out further procedure. 


FINDINGS OF FACT 


1. Complainant is an individual, Prentice W. Williams, doing 
business as Williams Vegetable Company, whose address is Post 
Office Box 1308, Oxnard, California. 

2. Respondent is an individual, Everett Fredrick Van Bogaert, 
doing business as Western Produce Sales, whose address is 2820 
South Alameda Street, Vernon, California. At the time of the 
transaction involved herein, respondent was licensed under the 
act. a 

3. On or about April 14, 1959, in the course of foreign com- 
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merce, complainant sold to respondent 100 cartons of lettuce for 
a purchase price of $135, f.o.b. Oxnard, California. 

4. Onor about April 14, 1959, complainant shipped frum load- 
ing point in the State of California to respondent in Vancouver, 
British Columbia, Canada, lettuce meeting the specifications of 
the contract. Respondent accepted the shipment of lettuce. 

5. The purchase price of the trucklot of lettuce is $135, no part 
of which has been paid by respondent to complainant. 

6. The formal complaint was filed on August 18, 1959, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice. 

Respondent’s failure to pay to complainant the purchase price 
of the trucklot of lettuce is in violation of section 2 of the act. 
Complainant should be awarded reparation in the amount of $135, 
with interest. 

ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $135, with interest thereon at : 
the rate of 5 percent per annum from May 1, 1959, until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 6282) 


SPERRY BROS. v. BUSCHER PRODUCE. PACA Docket No. 7712. De- 
cided December 14, 1959. 


Reppening After Default 


The order of September 16, 1959, is vacated and respondent is given ten days 
within which to file an answer to the complaint. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER VACATING PRIOR ORDER AND REOPENING AFTER DEFAULT 


In this proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930, as amended (7 U.S.C. 499a et seq.), an order was 
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issued on September 16, 1959, awarding reparation to complain- 
ant against respondent. A copy of this order was served upon 
respondent on September 29, 1959. On October 16, 1959, re- 
spondent filed — in effect — a motion to reopen pursuant to sec- 
tion 47.25 (e) of the rules of practice (7 CFR 47.25 e)). Re- 
spondent states in the motion that an award of reparation should 
be set aside due to the presence of extenuating circumstances. 

The order. of September 16, 1959, was stayed on October 16, 
1959, pending the issuance of an additional order in the case and 
respondent was allowed further time, until November 9, 1959, to 
show cause why the default order should not be made effective. 
By letter dated November 5, 1959, respondent stated that his fail- 
ure to file an answer in this proceeding was due to the fact that 
he thought he and complainant would “get it straightened out.” 
Respondent’s motion to reopen the proceeding was made known 
to complainant by means of a letter from the Department, with 
attached exhibits, which motion was opposed by complainant. 

The record has been carefully considered and it is concluded 
that the motion to reopen was filed within a reasonable time 
under the particular circumstances prevailing herein, and that 
good reason has been shown for granting the relief requested. 
Mendelson-Zeller Co. v. United Fruit Distributions, 16 A.D. 790. 
Accordingly, the order of September 16, 1959, is hereby vacated, 
respondent’s default in the filing of an answer in this proceeding 
is set aside, and the respondent is granted 10 days from the date 
of service of this order within which to file an answer to the 
formal complaint. 

Copies hereof shall be served upon the parties. 


(No.6283) 


JOHN M. EVANS PRODUCE Co. v. D. L. PIAZZA COMPANY. PACA 
Docket No. 7511. Decided December 15, 1959. 


Breach of Warranty—Damages—Dismissal 


Since the evidence shows that the produce delivered had no market value 
in excess of the freight charges, respondent’s damages are equal to 
the contract price and the complaint is dismissed. 


Mr. Earl G. Strohl, of Phoenix, Arizona, for complainant. Respondent pro 
se. Mr. Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed January 5, 1959. Complainant 
seeks an award of reparation in the amount of $894.60, which is 
alleged to be the purchase price of a carload of lettuce sold to re- 
spondent in April 1958, on the basis of f.o.b. acceptance shipping 
point in Arizona. 

A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on February 
2, 1959. A copy of the report of investigation was served upon 
complainant on February 3, 1959. 

Respondent filed an answer on February 12, 1959, denying that 
the lettuce was purchased on an f.o.b. acceptance basis and deny- 
ing that it is liable for the purchase price. It is alleged that the 
lettuce had 20 percent decay on arrival at Chicago, Illinois, and 
therefore, was not in suitable shipping condition when shipped, 
and that the lettuce was subsequently abandoned to the carrier. 

Although respondent requested an oral hearing in its answer, 
it subsequently waived such hearing at the request of complain- 
ant and agreed to use of the shortened method of procedure pro- 
vided in section 47.20 of the rules of practice (7 CFR 47.20). 
Pursuant to such procedure, complainant filed an opening state- 
ment and respondent filed an answering statement. 


FINDINGS OF FACT 


1. Complainant is an individual, John M. Evans, doing busi- 
ness as John M. Evans Produce Co., whose address is Post Office 
Box 1805, Glendale, Arizona. 

2. Respondent, D. L. Piazza Company, is a corporation, whose 
address is 100 North Seventh Street, Minneapolis, Minnesota. At 
the time of the transaction involved herein, respondent was li- 
censed under the act. 


3. On or about April 17, 1958, in the course of interstate com- 
merce, complainant sold to respondent 639 cartons of Stage 
Coach brand lettuce, 2 dozen size, at $1.25 per carton, f.o.b. Mo- 
best, Arizona, plus 15 cents per carton for vacuum cooling. 


4. On April 17, 1958, complainant loaded and shipped 639 
cartons of lettuce in car SFRD 9577 from Mobest, Arizona, to 
respondent at Minneapolis, Minnesota. On April 21, at respon- 
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dent’s instructions, the carrier diverted the car to Chicago, IIli- 


nois. 

5. The car arrived at Chicago at 2 p.m., April 23. The next 
day at 1:50 p.m., a federal inspection was made restricted to the 
lettuce in the three upper layers of the five layer load. The tem- 
perature of the lettuce was 40 degrees at both the top and bottom 
of the load. The certificate reads in part as follows: 


“Quality: Generally clean, fairly well trimmed, wrapper 
leaves good green color and with more than 75% of the 
heads hard to firm. Grade defects average 4% chiefly bro- 
ken midribs. 

“Condition: From 1 to 3 heads per carton, average 8% dam- 
aged by Rib Discoloration. From 2 to 10 heads per carton, 
average approximately 20% decay, Bacterial Soft Rot, most- 
ly in advanced, some in early stages, affecting compact por- 
tion of heads. Remainder fresh and crisp. 

“Grade: Now fails to grade U.S. No. 1 only on account of 
Rib Discoloration and decay, but now contains approximate- 
ly 70% U.S. No. 1 quality, 20% decay.” 


6. Respondent was unable to dispose of the lettuce in Chicago 
and on April 24 it diverted the carload to Minneapolis, Minne- 
sota, where it arrived at 7 a.m. April 27. Respondent was unable 
to dispose of the lettuce in Minneapolis for more than the freight 
charges so on May 8 the lettuce was abandoned to the carrier. 

7. The purchase price of the carload of lettuce including cool- 
ing charges, is $894.60. No part of this amount has been paid by 
respondent to complainant. 

8. The formal complaint was filed January 5, 1959, which was 
within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 


Complainant alleged in the formal complaint that the carload 
of lettuce involved herein was sold to respondent on the basis of 
f.o.b. acceptance at shipping point in Arizona. Respondent de- 
nies this assertion and there is no evidence, other than the com- 
plaint, to support complainant’s allegation. Moreover, a sale 
“f.o.b. acceptance” would be inconsistent with complainant’s fur- 
ther contention to be discussed later, that there was no warranty 
of suitable shipping condition in the transaction because respon- 
dent’s agent inspected the lettuce prior to the sale. The term 
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“f.o.b. acceptance” has a special significance being defined in 
section 46.24 (1) of the regulations under the act (7 CFR 46.24 
(1) to mean that the seller warrants the produce purchased to be 
in suitable shipping condition and that the purchaser has no 
right to reject the produce but is limited to a claim for damage 
in the event of breach of such warranty. It is concluded that 
“f.0.b. acceptance” was not one of the agreed terms of the con- 
tract. 

Respondent contends and complainant denies that the lettuce 
was expressly warranted by complainant to be good quality. Al- 
though the facts concerning the transaction are meager, it appears 
that on April 17, 1958, Edward J. Senini, respondent’s agent, 
visited a lettuce packing shed in Mobest, Arizona. Apparently, 
the shed was operated by John L. Senini Company but the let- 
tuce being packed on April 17 belonged to complainant. The 
report of investigation contains a letter dated June 10, 1958, 
from Edward J. Senini to the Department which reads in part 
as follows: 

“I purchased this car of lettuce from the D. L. Piazza Co. on 
April 17, 1958. I did not inspect the car but did make an 
inspection of two or three cartons of the lot that was sup- 
posed to go in that car. I bought the car on my inspection - 
and the only representation made by the seller was that it 
was a good car of lettuce and presumably in suitable ship- 
ping condition for Minneapolis.” 

The report of investigation also contains a letter dated July 25, 
1958, from John L. Senini Company to the Department which 
reads in part as follows: 

“The car of lettuce was bought by Edward Senini on the 
17th, the day of shipment. It was top quality lettuce and 
grade defects of 4% on arrival certainly indicates it was. 
Edward Senini inspected the lettuce that was loaded under 
that brand, Stage Coach, for that day. There was no war- 
ranty made as to ’how it would arrive at destination .. . 
There was no representation of whether it was good or bad, 
he bought it on his own inspection and it was good lettuce, 
that is why he bought it.” 


Respondent had the burden of proving its contention that com- 
plainant made an express warranty concerning the quality or 
condition of the lettuce. Since the only evidence concerning the 
alleged warranty is contained in the two quoted letters, it must 
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be concluded that respondent has failed to sustain bevel necessary 
burden of proof. 

The principal question here is whether there was an implied 
warranty of suitable shipping condition. Complainant contends 
that respondent’s agent purchased the lettuce solely on the basis 
of his inspection and no implied warranties arise in such a trans- 
action. On the other hand, respondent contends that its agent 
inspected only a few cartons from an undisclosed quantity of 


lettuce. 

In an f.o.b. sale it is generally held that a warranty of suitable 
shipping condition exists by reason of section 46.24(i) of the reg- 
ulations under the act (7 CFR 46.24(i)). The term “suitable 
shipping condition” is defined in such regulations (7 CFR 46.24 
(j)) to mean, in relation to direct shipments, that the commod- 
ity at the time of billing is in a condition which, if the shipment 
is handled under normal transportation service and conditions, 
will assure delivery at the destination specified in the contract of 
sale without abnormal deterioration. An exception to this gen- 
eral rule is the so-called purchase after inspection transaction 
where the buyer or his agent inspects a specific article and pur- 
chases it solely on the basis of his own inspection and judgement. 
A & R Lettuce Co. v. United Fruit & Produce, 16 A.D. 605; Huiz- 
inza & Sons v. Frank Galotti Co., Inc., 14 A.D. 338; Jones & Tan- 
zola v. M. Bloom & Co.-Frosted Foods, 14 A.D. 371. But this ex- 
ception is strictly applied. National Produce Distributors, Inc. 
v. Ellsworth Brothers, 12 A.D. 1234; Anonymous PACA Docket 
No. 5261, 11 AD. 30. See also Jerome Kantro Company v. D. L. 
Piazza Company, 13 A.D. 1030, reversed on appeal (U.S. District 
Court, Dist. of Minn., 4th Div., unpublished decision dated Jan- 
uary 13, 1956). 

Turning to the particular facts at hand, it is impossible to say 
that the transaction was a purchase after inspection. Apparent- 
ly, respondent’s agent inspected some lettuce being packed under 
the Stage Coach brand but it is not clear whether the lettuce in- 
spected was part of the particular lot which went into the car 
shipped or whether such lettuce was part of a much larger quan- 
tity which went into several cars. It is concluded that com- 
plainant has failed to establish that the transaction was a pur- 
chase after inspection. 

The next question is whether the lettuce was in suitable ship- 
ping condition. The evidence shows that the lettuce on arrival at 
Chicago had 8 percent rib discoloration and 20 percent bacterial 
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soft rot mostly in advanced stages. Subsequently, respondent 
abandoned the lettuce to the carrier. In view of the large amount 
of defects it is our opinion that the lettuce was abnormally de- 
teriorated on arrival at Chicago, and, hence, not in suitable ship- 
ping condition at the time of shipment. 

In its brief, complainant contends that the shipment was delay- 
ed in transit and, therefore, the suitable shipping condition rule 
was not available to respondent in this proceeding. Complainant 
states that most cars moving direct from Phoenix to Minneapolis, 
the specified destination, arrive for the fifth morning market 
whereas the car involved here arrived in Chicago for the seventh 
morning market, or two days late. But respondent states in a 
letter in the report of investigation that the carrier’s scheduled 
transit time between Phoenix and Minneapolis or Chicago is 
sixth morning delivery and that car SFRD 9577 arrived in Chi- 
cago at 2 p.m. April 23, the sixth day. 

At the outset, it should be pointed out that respondent’s state- 
ment concerning transit time, being in the report of investigation, 
is evidence in this proceeding whereas the statements of fact 
made by complainant in its brief are not evidence. In any event, 
we believe that the normal and scheduled transit time to Chicago 
or Minneapolis is sixth morning delivery and that the car was at . 
most 10 hours late in arriving at Chicago. It is further conclud- 
ed that the lettuce would have been abnormally deteriorated even 
if it had arrived in Chicago or Minneapolis in time for the mar- 
ket of April 23. Samuel P. Mandell v. Sam Catanzaro, 15 A.D. 
1336. 

There is no dispute that respondent accepted the carload of 
lettuce here. Having done so, respondent became liable to com- 
plainant for the agreed purchase price, subject to its right to 
claim damages for any breach of warranty on the part of com- 
plainant. Howard P. Dunlap v. Israel Klein, 17. A.D. 992. The 
proper measure for damages for breach of warranty is the differ- 
ence between the market, value of the produce delivered and the 
market value of the produce if it had been as warranted. Fisher 
Bros. v. L. Gillarde Company, 18 A.D. 512. In the absence of 
other evidence, the purchase price plus the freight charges to 
Minneapolis, is accepted as evidencing the market value the let- 
tuce would have had if it had been in suitable shipping condition. 
According to respondent, it attempted to sell the lettuce in Chi- 
cago but was unable to get any offers exceeding the freight 
charges and that it even diverted the lettuce to Minneapolis for 
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possible salvaging, but it again was unable to sell the lettuce and 
it was abandoned to the carrier. Since the evidence shows that 
the lettuce delivered had no market value in excess of the freight 
charges, respondent’s damages are equal to the contract price of 
$894.60. Accordingly, the complaint should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 6284) 


EL SOLO PACKING Co. v. THoMAS J. HoLT CoMPpANY. PACA 
Docket No. 7280. Decided December 17, 1959. 


Acceptance—Liability 


Respondent accepted the shipment and since there was no breach of the 
contract on the part of complainant, respondent is liable for the 
contract price. 


Bernstein, Weiss, Hammer & Porter, of New York, New York, for com- 
plainant. Mr. Ned Stein, of Philadelphia, Pennsylvania, for respondent. 
Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed on January 13, 1958, wherein 
complainant alleges that on or about October 5, 1957, it sold to 
respondent one carload of green tomatoes; that-the car was ship- 
ped to and accepted by respondent; and that no part of the net 
purchase price of $1,721.25 has been paid. Complainant seeks 
reparation in this amount. 


A copy of the formal complaint and a copy of the report of in- 
vestigation prepared by the Department were served upon re- 
spondent on April 1, 1958. A copy of the report of investigation 
was served upon complainant on April 21, 1958. A supplemental 
report of investigation was served upon the parties on Septem- 
ber 3, 1958. 
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Respondent filed an answer to the formal complaint on May 6, 
1958, admitting the purchase of the tomatoes from complainant 
but alleging that the shipment received pursuant thereto failed 
to meet contract requirements, in breach of the warranty of suit- 
able shipping condition. 

An oral hearing was held in Philadelphia, Pennsylvania, on 
June 23, 1959. Nathan J. Esformes, complainant’s assistant 
general manager, appeared and testified in its behalf, while 
Thomas J. Holt, a partner in respondent firm, appeared and tes- 
tified in its behalf. Each party was represented by counsel and 
each party filed a brief. 


FINDINGS OF FACT 


1. Complainant, El Solo Packing Co., is a corporation whose 
address is Stockton Hotel Annex, Stockton, California. 

2. Respondent is a partnership composed of Thomas J. Holt 
and Israel Sussman, doing business as Thomas J. Holt Company, 
whose address is 184 Walnut Street, Philadelphia, Pennsylvania. 
At the time of transaction involved herein, respondent was li- 
censed under the act. 

8. On October 5, 1957, in the course of interstate commerce, 
complainant sold to respondent one carload of green tomatoes ~ 
consisting of 675 L. A. lugs, Larry’s Best brand, size 6 x 6 and 
larger, grading 87% U.S. No. 1 and meeting Canadian import 
requirements at shipping point, at an agreed price of $2.50 per 
lug, f.o.b. Solyo, California, plus five cents per lug waxing 
charge, for a total purchase price of $1,721.25. The contract be- 
tween the parties was negotiated by Charles Herndon, a broker 
located at Stockton, California, who acted as agent for respon- 
dent in negotiating the sale. 

4. Pursuant to the contract set forth above, complainant, 
on October 5, 1957, shipped tomatoes from El Solyo, California, 
billed to respondent in Philadelphia, Pennsylvania, in car PFE 
74185. The carload of tomatoes in question had been inspected 
at 9:10 a.m. on October 5, 1957, at shipping point, El Solyo, Cali- 
fornia, by the U. S. Department of Agriculture, and certified as 
being 87% U.S. No. 1 grade. The inspection certificate also 
noted, under the heading of “Quality and Condition,” that the 
defects in the shipment ranged from 8% to 18%, averaging 13%, 
including 5% and 4% sunburn, but that no decay was present. 

5. Car PFE 74185 arrived in Chicago, Illinois on October 11, 
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1957, where it was detained by the carrier — upon orders from 
respondent — until October 14, 1957. On October 14, 1957, re- 
spondent ordered the carrier to release the car, which arrived in 
Philadelphia on October 16, 1957. 

6. On October 17, 1957, respondent was notified of the ar- 
rival in Philadelphia of car PFE 74185, whereupon Israel (Jack) 
Sussman, partner in respondent firm, made an informal inspec- 
tion of the car for icing. On that same day, October 17, 1957, 
at 9:10 a.m., an inspection was made of the shipment by the 
Railroad Perishable Inspection Agency, with the results, in part, 
as follows: 


“Car: RFE 74185 Place: Pa. P.T. Phil. Pa. 

Date Inspected: 10-17-57 Time: 9:10 am., DST 

Layers High: 5 Rows wide: 5 Stacks Long: 27 
Load-Commodity-Condition: ‘Larry’s Best’ . . . California 
grown tomatoes 6 x 6 size. Packs full. Stock is wellsized, 
clean, well formed and developed with 12% defects chiefly 
rubs, scars and puffy. 

“Color and ripeness show 53% green, 41% turning ripe, 4% 
ripe, 0 to 4% average 2% decay. 


x*e KEK * 


“10-23-57 8:10 a.m. DST” 


7. Beginning on October 18, 1957, portions of the tomatoes 
contained in car PFE 74185 were removed for resale by respon- 
dent. On October 21, at 8:11 a.m. the following wire was sent to 
Charles Herndon, the broker, by respondent: 


“HAD SOLD PFE 74185 ONE OUR CUSTOMERS FRI- 
DAY GAVE SAME BACK TO US TODAY ACCOUNT 
BLISTERS AND DECAY WE PUTTING GOVERNMENT 
INSPECTION THIS CAR WILL WIRE SAME LATER 
STOP FOR YOUR INFORMATION ONLY ICING HALF 
TON EACH END CHICAGO 14th IF YOU REMEMBER 
THIS IS CAR YOU DIDNT LIKE WHEN YOU BOUGHT 
re" 


8. On October 21, 1957, at 10:50 a.m., a federal inspection was 
made of the lugs remaining in the car, with the results of that 
inspection, in part, appearing as follows: 


“Condition of Car: Hatch covers closed; plugs in; bunkers 
not checked. 
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; pee “Products Inspected ***: TOMATOES (wrapped) in lugs 
a“ labeled “Larry’s Best Brand * * * .” Applicant’s count, ap- 


proximately 400 lugs remaining in car. 
“Condition of load and containers: Partly unloaded; cross- 
2 ae wise load. 2 to 5 rows, 1 to 5 layers. * * * 


ack 

9 “Temperature of Product: Top 54°F., bottom 54°F. 

957 ‘Condition: Average approximately 20% mature green, 35% 
th . turning, 10% ripe. Average 2% damage by slightly sunken 
yart discolored areas occurring mostly over the shoulders. Decay 


ranges 20 to 50% average approximately 35%, chiefly Pleo- 
spora Rot in various stages. 
“Remarks: Inspection and certificate restricted to portion 
of load remaining in car at time of inspection.” 
9. At 3:19 p.m. on October 21, 1957, Herndon wired respon- 
rnia dent as follows: 


=“ “REPHONE TALKED JACK ESFORMES REFERENCE 
' 74185 HE SAYS YOUR CAR SHOULD HAVE BEEN 
ae SOLD WEEK AGO TODAY AND THAT YOU CAN NOT 
EXPECT TO HOLD CAR FIFTEEN DAYS AND HAVE 


SOUND TOMATOES SAYS TODAY FIRST TIME CAR 
SHOWS ON YOUR MARKET PRICE UNCONFIRMED.” 


At 7:29 p.m. on October 23, 1957, Herndon again wired respon- 
oes dent as follows: 


eu “REF PFE 74185 ESFORMES SAYS UNLESS THEY 

RECEIVE CHECK AT STOCKTON CALIFORNIA IN 48 

HOURS LESS 25 CENTS A LUG THEY TURNING MAT- 
RI. TER OVER TO GOVERNMENT AND THAT SHOULD 
NT THEY TURN OVER TO GOVERNMENT THE 25 CENTS 
NT ALLOWANCE IS OUT AND THAT THEY WILL INSIST 
oR ON THE FULL INVOICE AMOUNT REF PFE 65163 
F [SIC] SHIPPER NOW SAYS LOSS ON THIS CAR RE- 
aR SULTING ONLY FROM YOUR MISHANDLING RE- 
IT FUSES ANY ADJUSTMENT AND INSISTS ON PAY- 


MENT OF INVOICE.” 


10. No part of the agreed purchase price of $1,721.25 has 
been paid by respondent to complainant on account of this trans- 


at 
action. 
11. The formal complaint was filed on January 13, 1958, 
-” which was within 9 months after the cause of action herein ac- 


crued. 
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CONCLUSIONS 


It is disputed that on October 5, 1957, in the course of inter- 
state commerce, complainant agreed to sell and respondent 
agreed to buy one carload of green tomatoes containing 675 lugs, 
Larry’s Best brand, grading 87% U.S. No. 1 at shipping point. 
It is likewise undisputed that pursuant to the contract, complain- 
ant shipped tomatoes contained in car PFE 74185 to respondent 
on the date of sale, October 5, 1957. The tomatoes contained in 
this car met contract requirements as to grade, brand and quan- 
tity at shipping point, which facts are established by the results 
of the federal inspection made at shipping point on the date of 
sale, certifying the tomatoes in car PFE 74185 to be 87% US. 
No. 1 quality, Larry’s Best brand, manifested as 675 lugs. 

Respondent admittedly and without question had the shipment 
of tomatoes on track in Chicago from October 11 to October 14, 
1957 while the car was enroute to the destination specified in the 
contract, Philadelphia, Pennsylvania. Respondent partner Holt 
testifies at the oral hearing held herein that this delay was not a 
part of the contract of sale between the parties and was not 
known to nor acquiesced in by complainant. Holt further stated 
at the hearing that the tomatoes were held in Chicago because 
they (respondents) had no “need” for the shipment in Phila- 
delphia at that time. 

While the issue of acceptance does not arise in this proceeding, 
respondent’s act of dominion in holding the car in Chicago for 
several days without the consent of complainant firmly estab- 
lishes the acceptance of the shipment and renders respondent 
liable for the agreed price thereof, less provable damages sustain- 
ed by virtue of any breach of warranty by complainant. Re- 
spondent, in support of its allegation that it owes no part of the 
purchase price involved herein, alleges, as its sole defense, that 
complainant breached the implied warranty of suitable shipping 
condition. It points to the results of the federal inspection of 
October 21, 1957, showing decay in the tomatoes averaging 35% 
as supporting its defense. 

The regulations issued pursuant to the act provide, in section 
46.24(j), that suitable shipping condition, in relation to direct 
shipments, means that the commodity, at time of billing, is in a 
condition, which, if the shipment is handled under normal trans- 
portation service and condition, will assure delivery without ab- 
normal deterioration at the destination specified in the contract 
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of sale. It is admitted by respondent that the transportation 
service in regard to this shipment was not normal, inasmuch as 
the car was purposely detained in Chicago by respondent for 
some three days before allowing it to proceed to contract desti- 
nation at Philadelphia. It is concluded, therefore, that under the 
regulations the implied warranty of suitable shipping condition 
has no application in this case. See Spada Distributing Co., Inc. 
v. Frank Kenworthy Co., 17 A.D. 347. 


But even if we assume, arguendo, that the warranty upon which 
respondent relies is applicable in this proceeding, it appears that 
respondent has failed to establish a breach of this warranty. The 
record indicates that the shipment arrived at destination, Phila- 
delphia, Pennsylvania, on October 16, that respondent was noti- 
fied of this fact on October 17, and secured an inspection of the 
shipment by the RPIA on that same day. The results of that 
inspection, in part, are as follows: 


“Stock is well sized, clean, well formed and developed with 
12% defects chiefly rubs, scars and puffy. Color and ripe- 
ness show 538% green, 41% turning ripe, 4% ripe, 0 to 
4% average 2% decay.” 


In the light of this inspection and assuming normal transporta- 
tion service and conditions, it would be extremely difficult to con- 
clude that this report indicates a breach of the warranty of suit- 
able shipping condition. 


But even assuming the application of the warrant, and as- 
suming further that respondent had successfully established a 
breach of same, there still remains the fact that respondent has 
failed to prove its damages in connection with such alleged 
breach. In fact, respondent stated at the hearing that it was 
claiming no damages. We are thus left with the obvious conclu- 
sion that respondent — having accepted the shipment and hav- 
ing established no damages resulting from an alleged breach — 
owes to complainant the agreed contract price of the carload of 
tomatoes. 


In the light of all these considerations, it is concluded that re- 
spondent owes complainant the agreed purchase price, $1,721.25, 
for the shipment of tomatoes and that its failure to pay this sum 
is a violation of section 2 of the act, for which reparation should 
be awarded, with interest. 





1464 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 18 A.D. 1464 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $1,721.25, with in- 
terest thereon at the rate of 5 percent per annum from November 
1, 1957 until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 6285) 


WILLIAM J. MCCORMICK v. THOMAS J. MALONEY. PACA Docket 
No. 7793. Decided December 21, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an 
admission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed July 8, 1959. The formal com- 
plaint was filed September 10, 1959. Complainant seeks an 
award of reparation in the amount of $1,634.75, which is alleged 
to be the total purchase price of three trucklots of seed potatoes 
sold by complainant to respondent during May 1959. 

A copy of the report of investigation prepared by the De- 
partment was served upon complainant on October 9, 1959. A 
copy of the formal complaint and a copy of the_report of inves- 
tigation were served upon respondent on October 16, 1959. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice (7 CFR 47. 8(c)), failure to file 
an answer would constitute a waiver of oral hearing and an ad- 
mission of the facts alleged in the complaint. Notwithstanding 
such notice, respondent has not filed an answer. The issuance of 
an order is, therefore, authorized without further procedure. 
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FINDINGS OF FACT 


1. Complainant is an individual, William J. McCormick, 
whose address is 2902 Lewis Tower Building, Philadelphia, Penn- 
sylvania. 

2. Respondent is an individual, Thomas J. Maloney, whose 
address is State Highway #33, Star Route, Freehold, New Jer- 
sey. At the time of the transactions involved herein, respondent 
was licensed under the act. 

3. During May 1959, in the course of interstate commerce, 
complainant sold to respondent three trucklots of seed potatoes 
for a total purchase price of $1,634.75, f.o.b. Philadelphia, Penn- 
sylvania. 

4. During May 1959, complainant delivered to respondent at 
Philadelphia, Pennsylvania, seed potatoes meeting the specifica- 
tions of the contracts. Respondent accepted the potatoes. 

5. The total purchase price of the three trucklots of seed po- 
tatoes is $1,634.75, no part of which has been paid by respondent 
to complainant. 

6. The formal complaint was filed September 10, 1959, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice. hal Liki all 

Respondent’s failure to pay to complainant the total purchase 
price of the three trucklots of seed potatoes is in violation of sec- 
tion 2 of the act. Complainant should be awarded reparation in 
the amount of $1,634.75, with interest. 


, 


ORDER 


Within 30 days from the date of this order, respondent’ shall 
pay to complainant, as reparation, $1,634.75, with interest there- 
on at the rate of 5 percent per annum from June 1, 1959, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 6286) 


WALLACE FRUIT & VEGETABLE COMPANY v. CASE FRUIT COMPANY 
AND/OR MorRIS COHEN. PACA Docket No. 7781. Decided De- 


cember 21, 1959. 
Failure to Pay—Default 


Respondents’ failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 

tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed August 10, 1959. Complainant 
seeks an award of reparation in the amount of $1,883, which is 
alleged to be the balance of the purchase price of a truckload of 
onions sold by complainant to respondent on or about April 27, 
1959. 
A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on October 2, 1959. A copy 
of the formal complaint and a copy of the report of investigation 
were served upon respondent Case Fruit Company on October 9, 
1959. A copy of the formal complaint and a copy of the report 
of investigation were served upon respondent Morris Cohen on 
October 1, 1959. 

At the time of service of the formal complaint, respondents 
were notified in writing that answers thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice (7 CFR 47.8 (c)), failure 
to file an answer would constitute a waiver of oral hearing and 
an admission of the facts alleged in the complaint. Notwith- 
standing such notice, neither respondent has filed an answer. 
The issuance of an order is, therefore, authorized without further 
procedure. 

FINDINGS OF FACT 

1. Complainant is a partnership composed of James W. Wal- 
lace, James W. Wallace, Jr., Willard U. Wallace and Jack C. 
Wallace, doing business as Wallace Fruit & Vegetable Company, 
whose address is Post Office Box 929, Edinburg, Texas. 
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2. Respondent Harry Cohen is an individual doing business 
as Case Fruit Company, whose address is 2649 East 40th Street, 
Cleveland, Ohio. At the time of the transaction involved herein, 
this respondent was licensed under the act. 

8. Respondent Morris Cohen is an individual whose address is 
2649 East 40th Street, Cleveland, Ohio. At the time of the trans- 
action involved herein, this respondent was not licensed under the 
act, or subject to license. 

4. On or about April 27, 1959, in the course of interstate 
commerce, complainant sold to respondent Case Fruit Company 
660 sacks of onions for a total purchase price of $2,145, delivered 
to Cleveland, Ohio. 

5. On or about April 27, 1959, complainant shipped from Ed- 
inburg, Texas, to respondent Case Fruit Company at Cleveland, 
Ohio, onions meeting the specifications of the contract. Respon- 
dent Case Fruit Company accepted the onions. 

6. The total purchase price of the truckload of onions is 
$2,145, less freight charges in the amount of $262 allowed by 
complainant to respondent Case Fruit Company, leaving a bal- 
ance of $1,883, no part of which has been paid by either respon- 
dent to complainant. | 

7. The formal complaint was filed August 10, 1959, which was 
within 9 months after the cause of action accrued. 

























CONCLUSIONS 


The failure of either respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules of 
practice. 

The report of investigation contains a letter from complainant 
stating that it believed Morris Cohen, Harry Cohen’s brother, 
took possession of the onions, sold them, and kept the proceeds, 
and that for this reason it was naming Morris Cohen as a re- 
spondent. However, other evidence indicates that at the time of 
the transaction involved herein, Morris Cohen was only an em- 
ployee of Case Fruit Company. Furthermore, there is no proof 
that Morris Cohen was licensed under the act or subject to li- 
cense at that time. Consequently, the complaint as to respondent 
Morris Cohen should be dismissed. 

Respondent Case Fruit Company’s failure to pay to complain- 
ant the balance of the purchase price of the truckload of onions is 
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in violation of section 2 of the act. Complainant should be 
awarded reparation in the amount of $1,883, with interest. 








ORDER 


Within 30 days from the date of this order, respondent Case 
Fruit Company shall pay to complainant as reparation, $1,883, 
with interest thereon at the rate of 5 percent per annum from 
June 1, 1959, until paid. 

The complaint as to respondent Morris Cohen is dismissed. 
The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 










(No. 6287) 









PHIL YANES COMPANY v. LEONARD O’DAY COMPANY. PACA 
Docket No. 7286. Decided December 21, 1959. 










Repudiation of Contract—Dismissal 






It is concluded that respondent repudiated the contract and is not respon- 
sible for any loss which accrued to complainant as a result of this 
transaction. The complaint is dismissed. 







Abramson and Fulton, of Salinas, California, for complainant. Golbus & 
Golbus, of Chicago, Illinois, for respondent. Mr. Gilbert A. Horn, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 











PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed with the Department on February 
24, 1958, it is alleged that respondent employed complainant as 
a broker to negotiate the purchase of a carload of lettuce to be 
shipped to respondent at Chicago, Illinois; that complainant ne- 
gotiated the sale for the price and on the terms agreed to by re- 
spondent; that the seller, on learning that respondent was to be 
the buyer, refused to proceed with the sale; that complainant, in 
order to complete the sale and fill respondent’s order, allowed 
the seller to bill the shipment to complainant directly; that com- 
plainant then rebilled the shipment to respondent; and that re- 
spondent refused to accept the shipment because of the shipper’s 
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refusal to bill it to him directly, and, as a result, complainant 
was compelled to pay the shipper for it. Complainant alleges, 
further, that the shipment was diverted to respondent at Chicago, 
Illinois, but respondent refused it, and complainant, to mitigate 
damages, diverted it to a dealer in Detroit, Michigan, to be sold 
for respondent’s account. Complainant makes claim for 
$1,474.19, which is the difference between the $2,208 invoice 
price of the lettuce and the $733.81 net proceeds realized from 
the resale of the shipment at Detroit. 

A copy of the complaint and a copy of the report of investi- 
gation prepared by the Department was served on respondent 
on April 25, 1958. <A copy of the report of investigation was 
served on complainant on April 28, 1958. Respondent’s answer 
was filed on May 14, 1958. A supplemental report of investiga- 
tion was served on the parties on July 7, 1958. 

Respondent denies that complainant was authorized to pur- 
chase any merchandise in complainant’s own name for respon- 
dent’s account, and alleges that he specifically refused to ratify 
this particular transaction. Accordingly, respondent prays that 
the complaint be dismissed. 

An oral hearing was held at Chicago, Illinois, on November 25, 
1958. Complainant was not represented at the hearing, but the 
depositions of R. A. Nemanick and Phil Yanes were received in 
complainant’s behalf. Respondent was represented by counsel at 
the hearing and the testimony of Leonard O’Day, Wilson M. Mil- 
ler and Hyman B. Frost was received for respondent. Briefs 
were filed by both parties. 


FINDINGS OF FACT 


1. Complainant is an individual, Phil Yanes, doing business as 
Phil Yanes Company, whose post office address is P. O. Box 342, 
Salinas, California. 

2. Respondent is an individual, Leonard O’Day, doing business 
as Leonard O’Day Company, whose address is 216 South Water 
Market, Chicago, Illinois. At the time of the transaction involved 
in this proceeding, respondent was licensed under the act. 

3. On or about August 17, 1957, in the course of interstate 
commerce, respondent employed complainant as his broker to 
purchase for respondent one carload of lettuce at market price, to 
be shipped from Salinas or Watsonville, California, to Chicago, 
Illinois. 

4. On or about August 17, 1957, complainant inspected a lot 
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of Miles-Ahead brand lettuce which was offered for sale by West 
Coast Farms of Watsonville, California. In the evening of the 
same day, complainant requested West Coast Farms to bill one 
carload of the lot to respondent, at Chicago, Illinois. West Coast 
Farms refused to sell or bill the carload to respondent, and, as a 
result, complainant agreed to purchase the lettuce in his own 
name. Complainant did not obtain authorization from respon- 
dent to handle the transaction in this manner. 

5. On or about August 17, 1957, West Coast Farms sold to 
complainant car PFE 45591, containing 640 cartons of Miles- 
Ahead brand lettuce, at $3.25 per carton, f.o.b. Salinas, Califor- 
nia, plus 15¢ per carton for vacuum cooling, for a total invoice 
price of $2,176. On the same date said dealer diverted the said 
car to complainant with Chicago, Illinois, as its destination. 

6. On or about August 17, 1957, complainant sent the follow- 
ing telegram to respondent: 


“OUT TODAY PFE 45591 MILES AHEAD 640 LETTUCE 
.... BASIS 3.30 FOB PLUS COOLING .... AIRCHECK 
PAYABLE MYSELF. WEST COAST REFUSED BILL 
YOU TOO LATE MAKE OTHER ARRANGEMENTS 


THEREFORE BILLED MYSELF.” 


7. On or about August 18, 1957, respondent replied to com- 
plainant with the following telegram: 


“. ... REFERENCE PFE 45591... . I DONT EVER 
WANT A CAR FROM ANY SHIPPER WHO REFUSES 
TO BILL ME OR WANTS TO BILL ME ADVISE .... 
SHOW HIM THIS WIRE AND TELL HIM TO MAKE 
OTHER DISPOSITION OF THE CAR.” 


8. On or about August 18, 1957, complainant invoiced respon- 
dent for the 640 cartons of Miles-Ahead brand lettuce in car 
PFE 45591 at $3.30 per carton, f.o.b. Salinas,-California, plus 
15¢ per carton for vacuum cooling, or a total invoice price of 
$2,208. On or about August 19, 1957, complainant ordered the 
carrier to divert shipment to respondent at Chicago, Illinois. 

9. On or about August 22, 1957, complainant notified respon- 
dent by wire that unless he accepted the shipment on arrival, it 
would be sold for his account. On or about the same date, re- 
spondent notified complainant by wire that the shipment would 


not be accepted. 
10. On or about August 23, 1957, complainant diverted the 
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carload of lettuce to A. Harris & Co., Detroit, Michigan, to be 
sold at best possible prices for complainant’s account. Complain- 
ant recovered the net amount of $733.81 from the resale of the 
lettuce. No further payments have been made to complainant 
on account of this transaction. 

11. The formal complaint was filed on February 24, 1958, 
which was within 9 months after the accrual of the alleged cause 


of action. 
CONCLUSIONS 


Complainant contends that respondent had given him power to 
act as general purchasing agent without limitations or restric- 
tions, and that in circumstances where the buying order of his 
principal could not be filled by any other means, he had implied 
authority to order the carload of lettuce in his own name as dis- 
closed agent for the principal whose open account credit was un- 
satisfactory to the seller. Complainant argues that authority to 
conduct a transaction includes authority to do acts which are 
incidental to it, usually accompany it, or are reasonably neces- 
sary to accomplish it. 

We cannot agree that authority of a purchasing agent to pur- 
chase merchandise for his principal includes the authority to buy . 
in the agent’s own name and then to resell to the principal, even 
though the transaction could not have been completed in any 
other manner. For the complainant to substitute himself as 
seller in order to complete the transaction cannot be looked upon 
as an act incidental to or usually accompanying the negotiation 
of apurchase. An agent must not have or acquire any individual 
interests adverse to those of his principal in transactions involv- 
ing the subject matter of his agency, without the full knowledge 
and consent of his principal, or the principal, on learning the 
facts, may repudiate and rescind the transaction. 12 C.J.S. 100. 
Complainant was employed to negotiate a sale between a Cali- 
fornia shipper of lettuce and respondent. In such a transaction, 
respondent could look to the shipper for any adjustment or allow- 
ance which might be justified in the event the merchandise de- 
livered failed to meet the terms and warranties of the sale. By 
substituting himself for the shipper as seller in the transaction, 
complainant would deprive respondent of his right to depend on 
the financial responsibility and business reputation of the ship- 
per in the event any claims should arise out of the contract. This 
was not the contract respondent employed complainant to make 
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for him, and respondent, having chosen to repudiate the trans- 
action, cannot be bound by the contract, or held responsible for 
any loss accrued to complainant as a result of it. See Restate- 
ment Agency, § 293 (1958). 

Complainant also contends that respondent rescinded his orig- 
inal repudiation of the contract in the course of a telephone 
conversation between the parties on or about August 19, 1958. 
We have examined the record carefully for evidence of such a 
rescission and can only conclude that complainant has failed to 
sustain his burden of proof with respect thereto. 

Accordingly, the complaint should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 


(No 6288) 


DAKOTA CHIEF SALES Co. v. MILES M. PINCKNEY PRODUCE CoM- 
PANY. PACA Docket No. 7639. Decided December 22, 1959. 


Admission—Financial Inability 
The inability of respondent to pay an admitted indebtedness is no defense 
in this proceeding. 
Complainant and respondent, pro se. Miss Lenore H. Langford, Presiding 


Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on April 30, 1959, complainant seeks 
an award of reparation in the amount of $383.17, alleged to be 
due complainant from respondent in connection with a consign- 
ment of two shipments of potatoes to be sold for complainant’s 
account in September 1958. 

A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on May 13, 
1959. A copy of the report of investigation was served upon 
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complainant on May 9, 1959. Respondent filed an answer on 
May 27, 1959 which admits, in substance, the allegations of the 
complaint, with the exception of the amount due complainant. 


Since the amount involved in this proceeding is under $500, the 
proceeding is being handled under the shortened method of pro- 
cedure provided for in section 47.20 of the rules of practice. 
Pursuant to such procedure, complainant requested that its com- 
plaint and attached exhibits be considered as its opening state- 
ment. Respondent filed an answering statement on July 17, 
1959. Complainant filed a statement in reply on August 4, 1959. 


FINDINGS OF FACT 


1. Complainant, Dakota Chief Sales Co., is a corporation 
whose address is P. O. Box 288, Franklin Park, Illinois. 

2. Respondent is an individual, Miles McSweeney Pinckney, 
doing business as Miles M. Pinckney Produce Company, whose 
address is State Farmers Market, Columbia, South Carolina. At 
the time of the transaction here involved, the respondent was li- 
censed under the act. 

3. On or about September 29, 1958, in the course of interstate 
commerce and by oral contract, complainant consigned to respon-_ 
dent, to be sold for complainant’s account, two truckloads of Red 
Bliss potatoes. 

4. Upon arrival of the two truckloads of potatoes at destina- 
tion, respondent accepted and sold the potatoes for the account 
of complainant. An account sales was rendered to complainant 
based upon respondent’s records, showing the net amount due 
complainant to be $383.17. Respondent has not paid complainant 
the amount due, or any part thereof. 

5. The formal complaint was filed on April 30, 1959, which 
was within 9 months after accrual of the cause of action. 


CONCLUSIONS 


Respondent’s sole defense in this case is based upon a lack of 
funds with which to pay complainant the net proceeds of sale re- 
ceived for the potatoes, and respondent’s claim that at the time 
the transaction was entered into he was not willing to accept the 
potatoes to be handled for complainant’s account, but that he 
was over-persuaded and finally agreed to handle the potatoes as 
best he could. 

The fact that respondent entered into the agreement with re- 
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luctance has no bearing, of course, upon his liability to complain- 
ant for the net proceeds received when the potatoes were sold for 
complainant’s account. Neither is a lack of funds a legitimate 
defense for respondent’s failure to pay. 

During the investigation of the complaint, respondent submit- 
ted to the Department investigator an accounting he had pre- 
pared which showed a net amount due complainant of $172.18. 
However, respondent was unable to verify most of the charges 
claimed in the accounting, and the investigator prepared a cor- 
rected account sales based upon respondent’s records, which 
shows total gross sales amounting to $780.65. Allowable charges 
and costs of sale amounted to $397.48. Deducting the latter fig- 
ure from the total gross sales indicates there is due from respon- 
dent to complainant the amount of $383.17. Respondent’s failure 
to promptly pay this sum to complainant is in violation of sec- 
tion 2 of the act. Complainant should be awarded reparation in 
the amount of $383.17, with interest, and the facts should be 


published. 
ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $383.17, plus in- 
terest thereon at the rate of 5 percent per annum from November 
1, 1958, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies of this order shall be served upon the parties. 


(No. 6289) 


ARROWHEAD GROWERS SALEs Co. v. PAUL E. Mary. PACA Docket 
No. 7803. Decided December 23, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agricul- 
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tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed July 6, 1959. A formal com- 
plaint was filed August 12, 1959. Complainant seeks an award 
of reparation in the amount of $332.75, which is alleged to be 
the balance of the purchase price of a truckload of potatoes sold 
by complainant to respondent on January 24, 1959. 

A copy of the formal complaint and a copy of the report of in- 
vestigation prepared by the Department were served upon re- 
spondent on October 26, 1959. On the same date a copy of the 
report of investigation was served upon complainant. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice (7 CFR 47.8(c) ), failure to file 
an answer would constitute an admission of the facts alleged in 
the cemplaint. Notwithstanding such notice, respondent has not 
filed an answer. The issuance of an order is, therefore, author- 
ized without further procedure. 


FINDINGS OF FACT 


1. Complainant is an individual, Robert Jerome Sweet, doing 
business as Arrowhead Growers Sales Co., whose address is Post 
Office Box 335, Antigo, Wisconsin. 

2. Respondent is an individual, Paul E. Mary whose address 
is 207 Poydras Street, New Orleans, Louisiana. At the time of 
the transaction involved herein, respondent was licensed under 
the act. 


3. On or about January, 24, 1959, in the course of interstate 
commerce, complainant sold to respondent a truckload of potatoes 
for a purchase price of $1,042.75, delivered New Orleans, Louisi- 
ana. 


4. On or about January 24, 1959, complainant shipped po- 
tatoes meeting the specifications of the contract from Antigo, 
Wisconsin, to respondent at New Orleans, Louisiana. Respon- 
dent accepted the shipment of potatoes. 

5. The purchase price of the truckload of potatoes is $1,042.75. 
Respondent has paid to complainant $710 on account, leaving a 
balance due of $332.75. 

6. The formal complaint was filed August 12, 1959, which 
was within 9 months after the cause of action accrued. 
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CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice. 

Respondent’s failure to pay to complainant the purchase price 
of the truckload of potatoes is in violation of section 2 of the act. 
Complainant should be awarded reparation in the amount of 


$332.75, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $332.75, with interest thereon 
at the rate of 5 percent per annum from March 1, 1959, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 6290) 


FANCEE FARMS v. PAUL E. Mary. PACA Docket No. 7824. De- 
cided December 23, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 

Williams, Parker, Harrison & Dietz, of Sarasota, Florida, for complainant. 
Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


DEFAULT ORDER 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in connection with a transaction or trans- 
actions involving a perishable agricultural commodity or com- 
modities in interstate or foreign commerce. A copy of the formal 
complaint was served upon respondent and respondent has not 
filed an answer thereto. The issuance of an order without fur- 
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ther procedure is appropriate pursuant to section 47.8(c) of the 
rules of practice (7 CFR 47.8(c)). 

Complainant is a partnership composed of Pasquola Ferlise, 
Theresa Ferlise, Josephine L. Palumbo, and Rosa L. Levio, doing 
business as Fancee Farms, whose address is Post Office Box 790 
Sarasota, Florida. Respondent is an individual, Paul E. Mary, 
whose address is Poydras Street, New Orleans, Louisiana. Re- 
spondent was licensed or was subject to license under the act 
during the period involved herein. 

The facts alleged in the formal complaint are hereby adopted 
as findings of fact of this order and constitute a violation or 
violations by respondent of section 2 of the act (7 U.S.C. 499b). 
Accordingly, within 30 days from the date of this order, respon- 
dent shall pay to complainant, as reparation, the sum of $389.50, 
the amount of damage to which complainant is entitled as a re- 
sult of the violation or violations found herein, with interest 
thereon at the rate of 5 percent per annum from February 1, 
1959, until paid. 

Copies hereof shall be served upon the parties. 


(No. 6291) 


EMIL KUCZMARSKI, JR. v. BROWN PRODUCE & LIVESTOCK. PACA 
Docket No. 7802. Decided December 23, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the ocmplaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed February 24, 1959. A formal 
complaint was filed June 23, 1959. Complainant seeks an award 
of reparation in the amount of $688.20, which is alleged to be the 
balance of the total purchase price of three truckloads of po- 
tatoes sold by complainant to respondent on November 1, 1958. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on September 5, 1959. A 
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copy of the formal complaint and a copy of the report of investi- 
gation were served upon respondent on October 27, 1959. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice (7 CFR 47.8(c)), failure to file 
an answer would constitute a waiver of oral hearing and an ad- 
mission of the facts alleged in the complaint. Notwithstanding 
such notice, respondent has not filed an answer. The issuance 
of an order is, therefore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant is an individual, Emil Kuczmarski, Jr., whose 
address is Route 3, Rhinelander, Wisconsin. 

2. Respondent is a partnership composed of Peter H. Brown 
and Mildred F. Brown, doing business as Brown Produce & 
Livestock, whose address is P. O. Box 427, Savannah, Tennessee. 
At the time of the transaction involved herein, respondent was li- 
censed under the act. 

3. On or about November 1, 1958, in the course of interstate 
commerce, complainant sold to respondent three truckloads of po- 
tatoes for a total purchase price of $811.55. 


4. On or about November 1, 1958, complainant delivered po- 
tatoes meeting the specifications of the contracts to respondent 
at Rhinelander, Wisconsin. Thereafter respondent transported 
the potatoes by truck to Savannah, Tennessee. Respondent ac- 
cepted the shipments of potatoes. 


5. The total purchase price of the three truckloads of potatoes 
is $811.55. Respondent has paid to complainant $143.35 on ac- 
count, leaving a balance due of $668.20. 


6. The formal complaint was filed June 23, 1959, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice. 

Respondent’s failure to pay to complainant the balance of the 
total purchase price of the three truckloads of potatoes is in 
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violation of section 2 of the act. Complainant should be award- 
ed reparation in the amount of $668.20, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $668.20, with interest thereon 
at the rate of 5 percent per annum from December 1, 1958, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 6292) 


C. C. GUNN PRODUCE Co. v. HILGERT FRUIT COMPANY. PACA 
Docket No. 7780. Decided December 28, 1959. 


Failure to Pay—Financial Inability 


Respondent’s inability to pay an admitted indebtedness is no defense in 
this proceeding. 
Complainant and respondent, pro se. Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on February 18, 1959. The 
formal complaint was filed on August 31, 1959. Complainant 
requests an award of reparation in the sum of $1,139.88, which 
is alleged to be the balance due and owing complainant in con- 
nection with a joint-account agreement entered into by the par- 
ties during July 1958 involving one truckload of cantaloups and 
two truckloads of pea¢hes. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on October 16, 1959. A copy 
of the formal complaint and a copy of the report of investigation 
were served upon respondent on the same day. Respondent filed 
an answer on October 30, 1959, in the form of a letter addressed 
to the Department, in effect admitting the allegations of the 
complaint and specifically admitting that a balance of $1,139.88 
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was due and owing to complainant on account of the transaction 
involved herein. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of C. C. Gunn and 
Eddie Gunn, doing business as C. C. Gunn Produce Co., whose 
address is 10 North Tenth Street, Van Buren, Arkansas. 

2. Respondent is an individual, John F. Hilgert, doing busi- 
ness as Hilgert Fruit Company, whose address is 123 Market 
Square, St. Joseph 5, Missouri. At the time of the transaction 
involved herein, respondent was licensed under the act. 

3. During July 1958, in the course of interstate commerce, 
complainant shipped to respondent, under a joint-account agree- 
ment, two truckloads of peaches and one truckload of cantaloups. 
Respondent accepted the shipments and disposed of same under 
the terms of the joint-account agreement. Respondent rendered an 
accounting to complainant dated November 4, 1958, showing 
complainant’s share of the proceeds from the sale of the three 
truckloads of produce to be $1,289.88, of which amount respon- 
dent has paid $150 on account, leaving a balance due and owing 
complainant of $1,139.88 on account of this transaction. 

4. The informal complaint was filed on February 18, 1959, 
which was within 9 months after the cause of action herein ac- 
crued. 


CONCLUSIONS 


Respondent does not deny that he failed to pay to complainant 
the balance of the joint-account proceeds, in the sum of $1,139.88, 
resulting from the sale of the three truckloads of produce in- 
volved herein. In fact, respondent states in the letter constituting 
his answer to the complaint that “we know that we still owe 
C. C. Gunn a balance of $1,139.88. * * * we have never refused 
to pay Mr. Gunn, told him several times that I would pay him as 
soon as I could. * * *” 

It has often been held that respondent’s inability to pay an ad- 
mitted indebtedness is no defense in an action by complainant 
for the purchase price of produce sold to respondent. £. A. 
Brown v. Manos Brothers, Inc., 17 A.D. 645. The ruling is 
equally applicable in this proceeding, where respondent has ad- 
mitted an indebtedness to complainant based upon a transaction 
handled under a joint-account agreement of the parties. 
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It is concluded that respondent’s failure to pay complainant 
the balance of the proceeds due and owing complainant under the 
joint-account agreement is in violation of section 2 of the act. 
Complainant should be awarded reparation in the amount of 
$1,139.88, with interest, and the facts should be published. 








ORDER 









Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,139.88, with interest there- 
on at the rate of 5 percent per annum from August 1, 1958, until 
paid. 

The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 








(No. 6293) 









MENDELSON-ZELLER Co., INC. v. MIDWEST DISTRIBUTING Co. 
PACA Docket No. 7754. Decided December 28, 1959. 






Failure to Pay—Default 






Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 






Dreher, McCarthy & Dreher, of San Francisco, California, for complainant. 
Mr. A. D. McCollum, Presiding Officer. 










PRELIMINARY STATEMENT 





This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) 
An informal complaint was filed July 9, 1958. The formal com- 
plaint was filed June 23, 1959. Complainant seeks an award of 
reparation in the amount of $6,727.86, which is alleged to be the 
balance of the total purchase price of three truckloads of fruits 
and vegetables sold to respondent by complainant’s assignor 
during April and May 1958. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on July 13, 1959. <A copy of 
the formal complaint and a copy of the report of investigation 
were served upon respondent on August 19, 1959. A supplemen- 
tal report of investigation was made and copies thereof were 
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served upon complainant on October 27, 1959, and upon respon- 
dent on November 10, 1959. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice (7 CFR 47.8(c)), failure to file 
an answer would constitute a waiver of oral hearing and an ad- 
mission of the facts alleged in the complaint. Notwithstanding 
such notice, respondent has not filed an answer. The issuance 
of an order is, therefore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant, Mendelson-Zeller Co., Inc., is a corporation, 
whose address is 1 Drumm Street, San Francisco, California. 

2. Respondent is an individual, H. J. Simmons, doing business 
as Midwest Distributing Co. whose address is Post Office Box 
1549, Rapid City, South Dakota. At the time of the transac- 
tions involved herein, respondent was not licensed under the act, 
but was subject to license. 

3. During April and May 1958, in the course of interstate com- 
merce, Mendelson-Zeller Co., a partnership, sold to respondent 
three truckloads of fruits and vegetables for a total purchase 
price of $7,165.81. 

4. During April and May 1958, Mendelson-Zeller Co. shipped 
from Los Angeles, California to respondent at Rapid City, South 
Dakota, fruits and vegetables meeting the specifications of the 
contracts. Respondent accepted the three shipments of fruits 
and vegetables. . 

5. On January 31, 1959, Mendelson-Zeller Co. assigned and 
transferred, in writing, all their right, title and interest in and to 
the several claims involved in this proceeding to the complainant, 
Mendelson-Zeller Co., Inc. Z 

6. The total purchase price of the three truckloads of fruits 
and vegetables is $7,165.81. Respondent has paid $437.95 on ac- 
count, thereby leaving a balance due complainant of $6,727.86. 

7. The informal complaint was filed on July 9, 1958, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
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the facts alleged in the complaint, as provided in the rules of 
practice. 

Respondent’s failure to pay to complainant or complainant’s 
assignor the total purchase price of the three truckloads of fruits 
and vegetables is in violation of section 2 of the act. Complain- 
ant, as assignee, should be awarded reparation in the amount of 
$6,727.86, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $6,727.86., with interest there- 
on at the rate of 5 percent per annum from June 1, 1958, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 6294) 


L. E. RAND Co., INC. v. THOMAS J. MALONEY. PACA Docket No. 
7794. Decided December 28, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Mr. Walter S. Sage, of Fort Fairfield, Maine, for complainant. Mr. A. D. 
McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed September 28, 1959. Complainant 
seeks an award of reparation in the amount of $473.20, which is 
alleged to be the balance of the purchase price of a truckload of 
seed potatoes sold by complainant to respondent on April 15, 
1959, 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on October 12, 1959. A copy 
of the formal complaint and a copy of the report of investigation 
were served upon respondent on October 6, 1959. 
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At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice (7 CFR 47.8(c)), failure to file 
an answer would constitute an admission of the facts alleged in 
the complaint. Notwithstanding such notice, respondent has not 
filed an answer. The issuance of an order is, therefore, author- 
ized without further procedure. 


FINDINGS OF FACT 


1. Complainant, L. E. Rand Co., Inc., is a corporation whose 
address is Post Office Box 269, Fort Fairfield, Maine. 

2. Respondent is an individual, Thomas J. Maloney, whose 
address is State Highway #33, Star Route, Freehold, New Jer- 
sey. At the time of the transaction involved herein, respondent 
was licensed under the act. 

3. On or about April 15, 1959, in the course of interstate 
commerce, complainant sold to respondent a truckload of seed 
potatoes size 7g to 24% inches at a purchase price of $873.20, de- 
livered Freehold, New Jersey. On or about April 16, 1959, the 
parties agreed to modify the contract by changing the size to 
114 to 24% inches. 

4. Onor about April 17, 1959, complainant shipped from Fort 
Fairfield, Maine, to respondent at Freehold, New Jersey, seed 
potatoes meeting the specifications of the modified contract. Re- 
spondent accepted the shipment of seed potatoes. 

5. The purchase price of the truckload of seed potatoes is 
$873.20. Respondent has paid to complainant $400 on account, 
thereby leaving a balance of $473.20, due by respondent to com- 
plainant. 


6. The formal complaint was filed September 28, 1959, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice. 

Respondent’s failure to pay to complainant the balance of the 
purchase price of the truckload of seed potatoes is in violation of 
section 2 of the act. Complainant should be awarded reparation 
in the amount of $473.20, with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant as reparation, $473.20, with interest thereon 
at the rate of 5 percent per annum from May 1, 1959, until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 6295) 


SPADA DISTRIBUTING Co., INC. v. WENDELL HUTTON, JOAN A. 
HUTTON, MARIE LYNCH AND KENNETH LYNCH. PACA Docket 
No. 7665. Decided December 28, 1959. 


Failure to Sustain Burden of Proof— 
Dismissal 


Since complainant failed to sustain its burden of proving the allegations of 
the complaint, the complaint is dismissed. 


Mr. G. E. Roeder, of Portland, Oregon, for complainant. Respondents pro 
se. Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on October 22, 1958, complainant al- 
leges that respondents were doing business as a partnership, to 
whom one carload of watermelons was sold and delivered during 
June 1958, which shipment was accepted at destination by respon- 
dents. Complainant alleges further that there is a balance of 
$141.77 due and owing on the shipment, which balance has not 
been paid by respondents, or any of them. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on May 5, 1959. A copy of 
the formal complaint and a copy of the report of investigation 
were served upon respondents Wendell and Joan A. Hutton on 
May 20, 1959. A copy of the formal complaint and a copy of the 
report of investigation were served upon respondents Marie and 
Kenneth Lynch on May 5, 1959. 

Respondents Marie and Kenneth Lynch filed an answer to the 
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formal complaint on May 21, 1959, denying liability in connection 
with this transaction on the grounds that they had never been 
partners with respondents Wendell and Joan A. Hutton and knew 
nothing and did not have anything to do with the shipment in- 
volved in this proceeding. 

Respondents Wendell and Joan A. Hutton did not file an an- 
swer to the complaint. 

Since the amount claimed in this proceeding is less than $500, 
the shortened method of procedure is followed as provided in 
section 47.20 of the rules of practice (7 CFR 47.20). Pursuant 
to such procedure, complainant requested that its sworn com- 
plaint and attached exhibit be considered its opening statement. 
Respondents Marie and Kenneth Lynch filed an answering state- 
ment, and complainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant, Spada Distributing Co., Inc., is a corporation 
whose address is 1125 S. E. Union Avenue, Portland 14, Oregon. 
2. Respondents Marie Lynch and Kenneth Lynch are indi- 
viduals, whose address is Post Office Box 746, Bothell, Washing- 


ton. At the time of the transaction involved herein, these re- 
spondents were not licensed, but were subject to license under the 
act. Respondents Wendell Hutton and Joan A. Hutton are indi- 
viduals whose address is Post Office Box 231, Bothell, Washing- 
ton. At the time of this transaction, these respondents were not 
licensed nor subject to license under the act. 

3. On or about June 9, 1958, in the course of interstate com- 
merce, complainant sold to respondents Wendell Hutton and Joan 
A. Hutton one carload of Peacock watermelons, with a net weight 
of 30,164 pounds, at $62.50 per ton, f.o.b. shipping point, Im- 
perial Valley, California, for a total purchase price of $942.63. 

4. The melons in question were contained in car PFE 67689, 
which had arrived in Bothell, Washington, on June 6, 1958, and 
had been spotted on the Bothell team track of the Northern Pa- 
cific Railway Company on the day of arrival. 

5. The unloading of the watermelons from car PFE 67689 by 
respondent Wendell Hutton was begun on June 9, 1958 and was 
completed on June 12, with freight charges being paid by Wen- 
dell Hutton. On the afternoon of June 12, 1958, a federal in- 
spection was made of a portion of the load still remaining in the 
car, with the results, in part as follows: 
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“Market: Bothell, Wash. Date: June 12, 1958 Hour: 2:45 
P.M. 

Car Initials and Number: PFE 67689 

Products Inspected ***: Watermelons (long green type) 

*** California stock and approximately 18,160 lbs. remain- 

ing. Partly unloaded, in each end, * * *. 

Condition: Mostly firm and bright. 1% damage by soft 

bruises. 25% decay, generally affecting the entire melon. 

* * * 

Remarks: Inspection and certificate restricted to product 

remaining in car at time of inspection.” 


6. Complainant, upon being notified of the amount of decay 
in the shipment at destination, agreed to an allowance of $215.65, 
thus reducing the agreed contract price to $726.98. 

7. A total of $585.21 has been paid to complainant in connec- 
tion with this transaction, leaving $141.77 allegedly due and 
owing. 

8. The formal complaint was filed on October 22, 1958, which 
was within 9 months after the alleged cause of action herein ac- 
crued. 


CONCLUSIONS 


The formal complaint setting forth complainant’s alleged cause 
of action in this proceeding names as parties respondents Wen- 
dell Hutton, Joan A. Hutton, Marie Lynch and Kenneth Lynch, 
and alleges that these individuals were doing business as a part- 
nership under the name of Yakima Farms Produce, and/or Yak- 
ima Fruit & Produce, and/or Yakima Fruit Stand, Bothell, 
Washington, at the time of the transaction involved herein. Re- 
spondents Wendell Hutton and Joan A. Hutton did not file an 
answer to the complaint. Respondents Marie Lynch and Ken- 
neth Lynch did file an answer, however, and denied the exist- 
ence of a partnership as alleged by complainant. As the party 
putting forth the affirrhative allegation, the burden rests upon 
complainant to prove the existence of the alleged partnership by 
a preponderance of the evidence. 

Aside from the allegation contained in the complaint that re- 
spondents were partners, there is the statement contained in 
complainant’s statement in reply, which is as follows: 


“Regarding respondent’s repeated contention that he or they 
were in no wise affiliated with the Huttons during the time 
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of the transaction in question, we can only point to the fact 
that Spada Dist. Co. were so advised during the months that 
the Huttons are said to have operated the Lynch fruit stand 
independently; also, that all checks to Spada Dist. Co. in 
payment for purchases have invariably been signed by Mr. 
Lynch, leading to the presumption that there could be joint 
financial interest.” 


This is the sum total of the evidence presented by complainant 
to establish the alleged partnership between respondents. A 
search of the Department’s records reveals no partnership com- 
posed of the named respondents. It is, therefore, concluded that 
complainant has failed to sustain its burden of proving respon- 
dents were doing business as a partnership at the time of this 
transaction; and that, in the absence of proof that such entity 
existed, no cause of action as to it would lie. Accordingly, the 
complaint should be dismissed. 

While the issue does not arise, we might comment briefly upon 
the possible liability of respondents as individuals with respect to 
the disputed transaction. As regards Wendell Hutton and Joan 
A. Hutton, it appears that these respondents were not licensed 
nor subject to license as individuals at the time of the purchase 
of the melons from complainant, so that the Department is with- 
out jurisdiction as to these respondents. As regards Marie 
Lynch and Kenneth Lynch, the evidence—at best—is incon- 
clusive with respect to the participation of these respondents in 
the transaction complained of herein. The complaint as to all re- 
spondents, individually, should therefore also be dismissed. 


ORDER 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 


(No. 6296) 


ALPHA PRODUCE COMPANY v. KELLY AND WEATHERINGTON, INC. 
PACA Docket No. 7401. Decided December 29, 1959. 


Rejection Without Reasonable Cause—Damages 


It is concluded that respondent’s rejection of the shipment was without 
reasonable cause and complainant is awarded damages. 
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Complainant and respondent, pro se. Mr. Frederick W. Woodley, Presiding 
Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed June 18, 1958. Complainant al- 
leges that on or about February 5, 1958, it sold and shipped to 
respondent a carload of tomatoes; that respondent rejected the 
shipment without reasonable cause; and that complainant resold 
the tomatoes and sustained a loss of $1,769.12. Complainant 
seeks an award of reparation in that amount. 

A copy of the formal complaint and a copy of the report of in- 
vestigation prepared by the Department were served upon re- 
spondent on September 10, 1958. A copy of the report of inves- 
tigation was served upon complainant on September 19, 1958. 

Respondent filed an answer on September 22, 1958, alleging 
that on February 5, 1958, it received a telephone call from J. V. 
Forno, Nogales, Arizona, who offered for sale a carload of Mex- 
ican tomatoes; that the name of complainant was not mentioned 
by Forno in this conversation; that Forno read to respondent 
the federal inspection certificate which stated the tomatoes 
graded 88 percent U.S. No. 1, size 6 x 6 and larger but did not 
inform respondent this inspection had been made 5 days before; 
and that respondent would not have agreed to purchase the to- 
matoes, if it had been told of the inspection date, unless a new 
inspection had been made. Respondent further alleges that its 
rejection was justified because the tomatoes were not in suitable 
shipping condition. 

Although the amount involved in this proceeding exceeded $500, 
neither party requested an oral hearing. Accordingly, the short- 
ened method of procedure was followed as provided by section 
47.20 of the rules of practice (7 CFR 47.20). Pursuant to this 
procedure, complainant requested that its complaint and exhibits 
be considered as its opening statement. Respondent requested 
that its answer and exhibits be considered as its answering state- 
ment. ' 

FINDINGS OF FACT 

1. Complainant is a partnership composed of Juan D. and M. 
D. Crisantes, doing business as Alpha Produce Company, whose 
address is 1837 Terrace Avenue, Nogales, Arizona. 
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2. Respondent, Kelly and Weatherington, Inc., is a corpora. 
tion whose address is Post Office Box 2067, Raleigh, North Caro. 
lina. At the time of the transaction involved herein, respondent 
was not licensed under the act but was subject to license. 

8. On or about February 5, 1958, in the course of interstate 
commerce, James V. Forno, as agent for respondent, purchased 
from complainant 650 lugs of tomatoes contained in car PFE 
92122 at $3.75 per lug, plus crossing charges of $32.50 and duty 
of $325.25, or a total price of $2,795.25, f.0.b. Nogales, Arizona. 
The basis of sale was “Nogales Government Inspection and Ac- 
ceptance.” At the time of sale, the carload was on track at No. 
gales, Sonora, Mexico, having been shipped from Culiacan, Sina- 
loa, Mexico, on January 30, 1958. 

4. The tomatoes in PFE 92122 were federally inspected at No- 
gales, Sonora, Mexico, on February 1, 1958. The tomatoes were 
certified to be 88 percent of U.S. No. 1 Quality, with 8 to 16 per- 
cent defects, averaging 12 percent, mostly bruises, and no decay. 

5. On February 5, 1958, Forno sent respondent the following 
telegram: 


“OUT TONIGHT PFE 92122 ATLAS 88% US 5555 17256 
42366 3.75 FOB SP TNO SSW SOUTHERN NS SV TO EL 
PASO RULE 580 BEYOND 55 DEGREES ALSO MANIP. 
ULATE VENTS AT SAME TEMPERATURE WILL 
TRY GET ANOTHER TOMORROW PHONING MORN- 
ING. RAINED LAST NIGHT TODAY ALMOST FAR 
SOUTH AS CULIACAN LARGEST PRODUCING AREA 
REGARDS.” 


6. On February 5, 1958, complainant ordered the car diverted, 
at Forno’s instructions, from Nogales, Sonora, Mexico, to respon- 
dent at Raleigh, North Carolina. The next day, complainant 
sent to respondent an invoice for the purchase price of $2,795.25. 
The invoice stated that the tomatoes were sold to respondent 
through James Forno and the terms were “Acceptance: Nogales 
Government Inspection.” Upon receipt of the invoice respon- 
dent sent complainant the following telegram on February 10, 
1958: 


“INVOICE COVERING PFE 92122 RECEIVED TODAY 
PURCHASED BY US FROM J. V. FORNO WHO IS NOT 
OUR AGENT OKAY WITH US YOU INVOICE — NO 
DOUBT CAR WILL ARRIVE SATISFACTORY CONDI- 
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TION HOWEVER WANT IT DEFINITELY UNDER- 
STOOD WE DID NOT BUY FOB ACCEPTANCE FINAL 
NOGALES GOVERNMENT INSPECTION IF YOU IN- 
SIST THESE TERMS SUGGEST YOU DIVERT ELSE- 
WHERE WE HAVE NO OBJECTION TO REGULAR 
FOB TERMS.” 


7. Car PFE 92122 arrived at Raleigh on February 13, 1958. 
The following day, at 2:30 p.m., the tomatoes were federally in- 
spected. The certificate of this inspection reads in part as fol- 
lows: 

“Temperature of Product: At doorways, bottom 48°F., top 
54°F. 

“Size: Lugs packed 5 x 5, 5 x 6 and 6 x 6; meets size speci- 
fications for packs. 

“Quality: Stock is clean, well developed, generally well to 
fairly well formed and smooth to fairly smooth. Grade de- 
fects from 4 to 26%, average approximately 12%, consist- 
ing chiefly of growth cracks and scars. 

“Condition: Average approximately 30% mature green, 
40% turning, 20% ripe and 10% ripe and soft. From 
6% to 12% average 9% damage by slightly sunken discolored 
areas, generally occurring over shoulders, including 1% seri- 
ous damage. Average less than 1% decay. 

“Grade: Fails to grade U.S. No. 1 account of defects in ex- 
cess of tolerance but now contains approximately 70% U.S. 
No. 1 Quality. 

“Remarks: Center braces removed and approximately 100 
lugs unloaded from car at the request of our Inspection 
Service in order that a complete inspection might be made.” 


8. On February 14, respondent rejected the tomatoes to the 
carrier and notified Forno by telegram that the tomatoes would 
not be accepted. The carrier in turn advised complainant by 
telegram at 10:27 a.m., February 15, of respondent’s rejection. 
On February 17, respondent wired complainant that it was still 
refusing the tomatoes and to sell elsewhere. 

9. Complainant attempted to persuade respondent to dispose 
of the tomatoes but respondent refused. Complainant then tried 
to sell the tomatoes in Raleigh but was unsuccessful. It diverted 
the carload to Capitol Tomato Co., Washington, D. C., where the 
carload arrived February 25, 1958. On March 7, 1958, this com- 
pany rendered to complainant an account sales showing gross 
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proceeds of $2,075, freight charges of $776.37, unloading charge 
of $32.50, handling charge of $32.50, commission of $207.50, and 
net proceeds of $1,026.13. This net sum was received by com- 
piainant. 


10. No part of the purchase price of $2,795.25, has been paid 
by respondent to complainant. 

11. The formal complaint was filed June 18, 1958, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


In the formal complaint, complainant alleges that the contract 
involved herein was negotiated through James V. Forno, a brok- 
er, who acted as agent for complainant and respondent. Respon- 
dent denies that Forno was respondent’s agent in the transaction. 
Complainant also contends, and respondent denies, that the agreed 
basis of sale was “Nogales Government Inspection and Accept- 
ance.” 

The report of investigation contains a letter from Forno to the 
Department, dated July 18, 1958, concerning the issues in this 
proceeding. This letter reads in part as follows: 

“1, The sale was made on the basis of Nogales Government In- 
spection and Acceptance. I explained this to Mr. Weather- 
ington on 2/5/58 when he called me on the telephone at 
Nogales, and requested me to buy two cars of tomatoes for 
his account, and which is brought out in wire to him of 
2/5/58. 

“2. Kelly & Weatherington knew I was acting at Nogales as a 
Buying Broker only. I had discussed this with Mr. Kelly 
at Homestead, Florida at Sanders Packing House — just 
before leaving for Nogales.” 

The report of investigation also includes several telegrams sent 
by Forno to respondent, dated February 11, 14, 15, and 18, 1958, 
which are to the same effect as the foregoing letter. For example, 
the telegram of February 11, 1958, reads: 


“REFERENCE PFE 92122 PLEASE UNDERSTAND 
THIS CAR BOUGHT FOR YOUR ACCOUNT FROM 
ALPHA PRODUCE CO. AND WHILE THEY SELL IN- 
SPECTION ACCEPTANCE SHIPPING POINT IN CASE 
CAR SHOULD ARRIVE BAD ORDER BECAUSE OF 
FACTORS OTHER THAN NORMAL TRANSIT DE- 
TERIORATION YOU HAVE RECOURSE THRU PRE- 
SENTATION OF GOVERNMENT INSPECTION EVI- 
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DENCING YOUR CLAIM. ALPHA VERY RELIABLE 
PEOPLE.” 


Harry R. Weatherington, Secretary-Treasurer of respondent, 
states in the answer that on February 5, 1958, Forno telephoned 
him and ordered for sale a carload of Mexican tomatoes, 88 per- 
cent of U.S. No. 1, size 6 x 6 and larger, at $3.75 per lug f.o.b. plus 
duty and crossing, and that respondent agreed to purchase such 
load. Weatherington continues that Forno did not mention in 
this conversation any buying charge to be paid by respondent, or 
the name of complainant. He further states that Forno had not 
previously represented himself to respondent as its agent and 
that respondent never gave Forno any authority to act as agent. 


The evidence shows that on February 6, 1958, complainant sent 
respondent a telegram which stated in part “We confirm pur- 
chase and diversion to you by your agent James Forno car Atlas 
Brand tomatoes ....”. Respondent received this telegram that 
same day or the next day but made no objection thereto. Re- 
spondent’s first objection was made on February 10, 1958, fol- 
lowing receipt of complainant’s invoice. On the basis of the evi- 
dence, it is concluded that Forno was authorized by respondent to 
purchase the carload of tomatoes involved herein. 


Complainant and Forno are in agreement that the basis of sale 
was “Nogales Government Inspection and Acceptance.” It seems 
to be their position that in this type of sale respondent had no 
right to reject the shipment, its only course of action for breach 
of contract being to claim damages. Such interpretation is con- 
sistent with the definition for “f.o.b. acceptance” in the regula- 
tions under the act (7 CFR 46.24(1)), which is to the effect that 
the purchaser’s remedy for breach of contract by the shipper is 
by recovery of damages from the shipper and not by rejection of 
the shipment. The buyer must accept the produce in order to 
obtain any relief for breach of contract by the seller. L. Gillarde 
v. Joseph Martinelli and Company (1st Cir. 1948) 168 F. 276, 169 
F 2d 60 cert. den. 336 U.S. 885. Having rejected the shipment, 
respondent is liable to complainant for the loss sustained on resale 
of tomatoes and is barred from claiming a breach of warranty, 
including the warranty of suitable shipping condition, on the part 
of complainant. 


Respondent contends further in its answer that on February 
12, 1958, Rosa P. Parks, Sales Manager of complainant, tele- 
Phoned Weatherington; that he told her that the contract terms 
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were not as stated in the invoice but were regular f.o.b. terms; 
and that she advised him she was letting the load come in on reg- 
ular f.o.b. terms, as she did not care to divert them elsewhere. 
Rosa P. Parks gives a different version of this conversation, stat- 
ing that she talked to Kelly who “assured her it would be all right 
and that they needed tomatoes and their market was in good 
shape and they thought car would be satisfactory and according 
to the terms of sale.” Assuming, without deciding, that a new 
contract was entered into on an f.o.b. basis, the evidence fails to 
establish that the tomatoes were not in suitable shipping condi- 
tion as contended by respondent. While the contract did not 
specify tomatoes grading 88 percent U.S. No. 1 at destination, in 
considering the matter of suitable shipping condition, attention 
is directed to the tolerance for defects permitted by the applicable 
U.S. Standards for U.S. No. 1 grade tomatoes enroute or at des- 
tination (7 CFR 51.1885). The total tolerance is 15 percent, in- 
cluding not more than 5 percent for soft or decayed tomatoes, 10 
percent for tomatoes which are damaged by shoulder bruises or 
by discolored or sunken area and 10 percent for other defects. As 
shown by the Federal inspection on February 14, 1958, the to- 
matoes in car PFE 92122 at destination were 10 percent soft and 
9 percent damaged by slightly sunken discolored areas. This was 
in addition to the 12 percent defects present at shipping point. 
It is impossible to say that the amount of deterioration found on 
February 14, 1958, was abnormal for Mexican tomatoes sold on 
February 5, 1958, grading 88 percent U.S. No. 1. 

We conclude that respondent’s rejection of the tomatoes was 
without reasonable cause and in violation of section 2 of the act. 
The resale of the tomatoes by complainant appears to have been 
prompt and proper under the circumstances. Reparation should 
be awarded complainant against respondent in the amount of 
$1,769.12, the difference between the contract price and the net 
proceeds realized from the resale, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,769.12, with interest there- 
on at the rate of 5 percent per annum from March 1, 1958, until 


paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 6297) 


GIRLING AND COMPANY v. VALLEY DISTRIBUTING Co. PACA 
Docket No. 7808. Decided December 30, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


DEFAULT ORDER 


This is a reparation proceeding under the Perishable Agricul- 
turai Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in connection with a transaction or trans- 
actions involving a perishable agricultural commodity or com- 
modities in interstate or foreign commerce. A copy of the formal 
complaint was served upon respondent and respondent has not 
fled an answer thereto. The issuance of an order without further 
procedure is appropriate pursuant to section 47.8(c) of the rules 
of practice (7 CFR 47.8(c)). 

Complainant is an individual, Royden G. Girling, doing busi- 
ness as Girling and Company whose address is Lazear, Colorado. 
Respondent is an individual, Raymond P. Ramsel, doing business 
as Valley Distributing Co., whose address is 123 Market Square, 
St. Joseph, Missouri. Respondent was licensed or was subject to 
license under the act during the period involved herein. 

The facts alleged in the formal complaint are hereby adopted 
as findings of fact of this order and constitute a violation or vio- 
lations by respondent of section 2 of the act (7 U.S.C. 499b). 
Accordingly, within 30 days from the date of this order, respon- 
dent shall pay to complainant, as reparation, the sum of $1,298.95, 
the amount of damage to which complainant is entitled as a result 
of the violation or violations found herein, with interest thereon 
at the rate of 5 percent per annum from November 1, 1958, until 
paid. 


Copies hereof shall be served upon the parties. 
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(No. 6298) 


J. LERNER & SON v. A. J. WEINSTEIN & Co., INC. PACA Docket 
No. 7550. Decided December 30, 1959. 


Petition for Reconsideration—Dismissal 


The order of November 25, 1959, is supported by the evidence and by 
the law applicable thereto and complainant’s petition is dismissed 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended, an order was issued on 
November 25, 1959, dismissing the complaint. A copy of this 
order was served upon complainant on or about November 27, 
1959. 

Counsel for complainant, in a telegram dated December 9, 1959, 
indicated that a petition for reconsideration was to be filed within 
a short time. In order to permit consideration of complainant’s 
petition a stay order was issued on December 11, 1959, staying 
the order of November 25, 1959, pending the issuance of a fur- 
ther order in this proceeding. 


Complainant filed a petition for reconsideration on December 
10, 1959. While this petition was not filed within 10 days after 
the date of service of the order of reparation as provided in sec- 
tion 47.24 of the rules of practice, it is entertained as though 
timely filed. ates 

We have considered the order of November 25, 1959, and find 
that all the matters set forth in complainant’s petition were thor- 
oughly analyzed and considered at the time of issuance of such 
order. In our opinion, that order is supported by the evidence 
and by the law applicable thereto. Accordingly, complainant’s 
petition is hereby dismissed without prior service upon respon- 
dent, the stay order of December 11, 1959, is vacated, and the 
order of dismissal dated November 25, 1959, is reinstated. 


Copies hereof shall be served upon the parties. 
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MOUNTAIN FRUIT SALES v. SOUTH SIDE FRUIT 
Cite as 18 A.D. 1497 


(No. 6299) 






MOUNTAIN FRUIT SALES, INC. v. SOUTH SIDE FRUIT MARKET. 
PACA Docket No. 7818. Decided December 30, 1959. 






Failure to Pay—Default 






Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 







Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 










DEFAULT ORDER 





This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in connection with a transaction or trans- 
actions involving a perishable agricultural commodity or com- 
modities in interstate or foreign commerce. A copy of the for- 
mal complaint was served upon respondent and respondent has 
not filed an answer thereto. The issuance of an order without 
further procedure is appropriate pursuant to section 47.8(c) of. 
the rules of practice (7 CFR 47.8(c)). 

Complainant, Mountain Fruit Sales, Inc., is a corporation 
whose address is Route 28, North, at Valley Street, Romney, 
West Virginia. Respondent is an individual, Robert K. Sprock, 
doing business as South Side Fruit Market, whose address is 
Post Office Box 44, Huntington, Pennsylvania. Respondent was 
licensed or was subject to license under the act during the period 
involved herein. 

The facts alleged in the formal complaint are hereby adopted 
as findings of fact of this order and constitute a violation or vio- 
lations by respondent of section 2 of the act (7 U.S.C. 499b). 
Accordingly, within 30 days from the date of this order, respon- 
dent shall pay to complainant, as reparation, the sum of $325, 
the amount of damage to which complainant is entitled as a re- 
sult of the violation or violations found herein, with interes. 
thereon at the rate of 5 percent per annum from October 1, 195° 
until paid. 

Copies hereof shall be served upon the parties. 
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(No. 6300) 


JOHN COOPER PRODUCE, INC. v. CITY COAL & SUPPLY Co. PACA 
Docket No. 7805. Decided December 31, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended 7 U.S.C. 499a et seq.). 
A formal complaint was filed July 7, 1959. Complainant seeks 
an award of reparation in the amount of $1,038.25, which is al- 
leged to be the purchase price of a truckload of watermelons sold 
by complainant to respondent on June 5, 1959. 

A copy of the formal complaint and a copy of the report of in- 
vestigation prepared by the Department were served upon respon- 
dent on October 24, 1959. A copy of the report of investigation 
was served upon complainant on October 26, 1959. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice (7 CFR 47.8(c) ), failure to file 
an answer would constitute a waiver of oral hearing and an ad- 
mission of the facts alleged in the complaint. Notwithstanding 
such notice, respondent has not filed an answer. The issuance of 
an order is, therefore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant, John Cooper Produce, Inc., is a corporation 
whose address is Post Office Box 375, Vincennes, Indiana. 

2. Respondent is an individual, George Ernst Hereford, doing 
business as City Coal & Supply Co., whose address is 108 Pearl 
Street, Madison, Indiana. At the time of the transaction involved 
herein, respondent was licensed under the act. 

8. On or about June 5, 1959, in the course of interstate com- 
merce, complainant sold to respondent a truckload of watermelons 
for a purchase price of $938.25, f.o.b. Oxford, Florida. 
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4. On or about June 5, 1959, complainant loaded on respon- 
dent’s truck at Oxford, Florida, watermelons meeting the specifi- 
cations of the contract. The watermelons were thereafter trans- 
ported to Madison, Indiana. At the request of respondent, 
complainant advanced $100 to respondent’s truck driver. Respon- 
dent accepted the shipment of watermelons. 

5. The purchase price of the truckload of watermelons, plus 
the $100 advance to the truck driver, is $1,038.25, no part of 
which has been paid by respondent to complainant. 

6. The formal complaint was filed July 7, 19599, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice. 

Respondent’s failure to pay to complainant the purchase price 
of the truckload of watermelons, plus the advance made to the 
trucker, is in violation of section 2 of the act. Complainant 
should be awarded reparation in the amount of $1,038.25, with 
interest. 

ORDER 

Within 30 days from the date of this order, respondent shall 
pay complainant, as reparation, $1,038.25, with interest thereon 
at the rate of 5 percent per annum from July 1, 1959, until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 6301) 


M. R. DAvis & Bros. v., HARRY I. LEBoO. PACA Docket No. 7585. 
Decided December 31, 1959. 


Joint Venture—Loss 


It is concluded from the evidence that this was a joint venture transaction 
and respondent is liable for one-half the loss incurred. 


Mr, LeRoy W. Gudgeon, of Chicago, Illinois, for complainant. Respondent 
pro se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on January 12, 1959, complainant 
seeks an award of reparation in the amount of $454.11, alleged 
to be the amount due complainant from a joint account trans- 
action between the parties in May 1958. 

A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on March 5, 
1959. A copy of the report of investigation was served upon 
complainant’s attorney on March 6, 1959. Respondent filed an 
answer on April 15, 1959, denying liability for the amount claim- 
ed and alleging that after arrival of the shipment at destination, 
the parties, by mutual agreement, changed the contract from a 
joint venture to a consignment transaction. 

Since the amount involved herein is under $500, the issues are 
determined in accordance with the shortened method of proced- 
ure provided for in section 47.20 of the rules of practice. Pur- 
suant to such procedure, complainant filed an opening statement. 
respondent filed an answering statement, and complainant filed 
a statement in reply. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of M. R. Davis, 
Sidney Davis, and Henry Davis, doing business as M. R. Davis & 
Bros., whose address is 1440 South Racine Avenue, Chicago 8, 
Illinois. 

2. Respondent is an individual, Harry I. Lebo, whose address 
is S. W. Corner, Second and Dock Streets, Philadelphia 6, Penn- 
sylvania. At the time of this transaction, respondent was licensed 
under the act. 4 


3. On or about May 7, 1958, in the course of interstate com- 
merce and by oral contract, complainant and. respondent entered 
into a joint account agreement for the handling of a carload of 
U.S. No. 1, Medium Yellow Bermuda Onions, at an agreed joint 
cost of $1.25 per 50-lb. bag, f.o.b. Laredo, Texas. The onions 
were contained in car PFE 45784 and were on track at Chicago, 
Illinois, on May 7, 1958. Complainant agreed to divert the car 
to respondent at Philadelphia and respondent agreed to sell the 
onions for the joint account of the parties. 

4. On May 7, 1958, complainant diverted car PFE 45784, con- 
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taining 510 50-lb. bags of onions, to respondent at Philadelphia, 
Pennsylvania, and on May 8, 1958, prepared and forwarded an 
invoice to respondent covering the joint cost of the onions at 
$1.25 per bag, for a total of $637.50. 

5. The shipment arrived at Philadelphia on May 12, 1958, 
and at 10:30 A. M. on that day, a Federal inspection was made, 
showing the onions to be generally firm; fairly dry to slightly 
damp; less than 1% decay; U.S. No. 1 Medium. At 12:05 P. M. 
on that day, respondent wired complainant as follows: 


“ARRIVED INSTEAD BEING SHIPPED FIFTH TURNS 
OUT BE CAR SHIPPED FIRST YOU ADVISED BEAUTI- 
FUL CAR ONIONS NOTHING BUT CAR JUNK GOV- 
ERNMENT INSPECTION SHOWS 5% DEFECTS CUTS 
MISSHAPED 2% SUN SCALDED 1% DECAY MOSTLY 
FAIRLY BRIGHT SOME STAINED APPRECIATE YOU 
PLACING ELSEWHERE PACIFIC 45784.” 


6. On May 12, 1958, at 1:11 P. M., complainant replied to re- 
spondent’s wire as follows: 


“ANSWERING HARRY CAR MEETS CONTRACT RE- 
QUIREMENT 1.25 FOB LAREDO JOINT ACCOUNT 
THEREFORE EXPECT YOU ACCEPT HANDLE AS 
AGREED 45784, IF NOT SATISFACTORY AND YOU DE- 
SIRE HANDLE WITH DUBLIN DIRECT OKAY WITH 
ME.” 


On May 26, 1958, complainant wired respondent as follows: 
“NO ACCOUNTING RECEIVED TO DATE PFE 45784 
CONFIRMATION AGREEMENT MAY SEVENTH JOINT 
ACCOUNT ADVISE PROMPTLY.” 
On the same date, respondent apparently replied by wire as 
follows: 


“EVIDENTLY YOUR MEMORY VERY SHORT YOU 
TRYING TO MAKE DIFFERENT DEAL—ADVISED 
YOU (I) WAS GETTING INSPECTION WHICH FAILED 
GRADE NOW WHAT YOU TRYING TO DO PFE 45784.” 


“8. On June 2, 1958, respondent rendered an account sales to 
complainant on the basis of a consignment transaction, showing 
$901.75 received from the sale of the onions, from which respon- 
dent deducted freight charges and other expenses, including 7 
percent selling charges (commission), or a total deduction of 
$691.83, and showing net proceeds of $209.92 due complainant. 
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9. A correct accounting based upon a joint account transaction 
shows total cost and expenses of $1,270.33. Deducting from this 
figure the $901.75 received from the sale of the onions shows a 
total loss incurred of $368.58. One-half of this loss to be borne 
by each of the parties amounts to $184.29. Deducting respon- 
dent’s share of the loss from the joint cost of the onions in the 
amount of $637.50 leaves $453.21, which amount is still due and 
owing from. respondent to complainant. 


10. The formal complaint was filed on January 12, 1959, 
which was within 9 months after accrual of the cause of action. 


CONCLUSIONS 


The principal question to be decided in this case is whether 
complainant agreed to have respondent handle the carload of 
onions on a consignment basis after arrival of the shipment at 
Philadelphia. It is respondent’s contention that the onions were 
misrepresented to him at the time the joint account agreement 
was entered into, and respondent wired the complainant on May 
12, the date of arrival of the shipment, that it was nothing but a 
car of junk and that Government inspection (made on that date) 
showed 5% defects, 2% sun scald, 1% decay, mostly fairly bright, 
some stained. Complainant emphatically denies that the onions 
were misrepresented to respondent and states that respondent 
was informed of all the details in connection with the shipment, 
and that respondent “knew everything to the letter.” Complainant 
denies that respondent was told to handle the car for the account 
of the complainant or that complainant used any language which 
could be so construed. Complainant states that it never, at any 
time, released the respondent from the joint venture of car PFE 
45784. 

Having alleged that the parties entered into a new contract 
after arrival of the onions at Philadelphia, the burden is upon 
respondent to prove that such new contract was made. The ex- 
hibits submitted in evidence by respondent do not serve to refute 
complainant’s denials that it agreed to a consignment transaction 
or that it released respondent from the joint venture agreement. 
The inspection certificate covering an inspection made at 10:30 
A.M. on May 12, the date the shipment arrived, covering 3 of the 
5 layers in the car, showed the onions to be in good condition, 
generally firm, fairly dry to slightly damp, less than 1% decay, 
and the grade was still U.S. No. 1. Respondent’s wire to com- 
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plainant on May 12, less than 2 hours after the inspection, 
referred to the onions as nothing but “junk,” and stated that the 
onions contained 2% sun scald and 1% decay. There was no sun 
scald reported in the inspection certificate and there was less than 
1% decay reported. Respondent did not include in his wire the 
fact that the onions graded U. S. No. 1 upon arrival. Respon- 
dent has insisted that a second inspection was made the “next 
day” after the first inspection, which showed the onions to con- 
tain an average of 10% black surface mold and 2% decay, and 
that the onions failed to grade U. S. No. 1. This, too, is an erro- 
neous claim. The second inspection was not made until 3:50 
P. M. on May 14, more than 50 hours after the first inspection on 
May 12. The second inspection covered only the portion of the 
load remaining in the car, approximately half of the shipment. 
The inspection was in no respect determinative of the condition 
of the onions upon arrival at Philadelphia. To the contrary, the 
first inspection is acceptable evidence that the onions upon ar- 
rival complied with the joint account agreement. 


Respondent has attached to his answer, as Exhibit #7, a copy 
of a telegram allegedly sent to complainant by respondent at 12:30 
P. M. on May 26, 1958, as follows: “REPLYING YOU AWARE 
CAR FAILED GRADE THEREFORE ELIMINATING ANY - 
JOINT ACCOUNT STILL ENDEAVUKILNU GET STRAIGHT- 
ENED UP WITH PURCHASES WILL RENDER ACCOUNT- 
ING SOONS POSSIBLE PFE 45784.” (Underscoring added) 
This telegram was not found in respondent’s file by the Depart- 
ment investigator. Instead the investigator found the following 
wire from respondent to complainant, dated May 26, 1958: 
“EVIDENTLY YOUR MEMORY VERY SHORT YOU TRYING 
TO MAKE DIFFERENT DEAL ADVISED YOU WAS GET- 
TING INSPECTION WHICH FAILED GRADE NOW WHAT 
YOU TRYING TO DO PFE 45784.” The telegram which respon- 
dent claims to have sent complainant would indicate a unilateral 
attempt by respondent to change the transaction from a joint 
venture to a consignment deal. Based upon the evidence, we 
conclude that the respondent has failed to establish that a new 
agreement was entered into by the parties after arrival of the 
onions and that respondent is bound by the original joint ac- 
count agreement. His failure to pay complainant the amount due 
under the joint venture is in violation of section 2 of the act. 
Complainant should be awarded reparation in the amount of 
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$453.21, as set forth in Finding of Fast No. 9, and the facts 
should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $453.21, with in- 
terest thereon at the rate of 5 percent per annum from July 1, 
1958, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 6302) 


W. C. DEYO & BROTHER, INCORPORATED v. GRAZIANO AND SONS. 
PACA Docket No. 7790. Decided December 31, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed April 28, 1959. A formal com- 
plaint was filed July 8, 1959. Complainant seeks an award of 
reparation in the amount of $77.35, which is alleged to be the 
balance of the purchase of three lots of fruits and vegetables 
sold by complainant to respondent during October 1958. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on October 8, 1959. A copy 
of the formal complaint and a copy of the report of investigation 
were served upon respondent on October 10, 1959. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice (7 CFR 47.8(c)), failure to file 
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an answer would constitute an admission of the facts alleged in 
the complaint. Notwithstanding such notice, respondent has not 
filed an answer . The issuance of an order is, therefore, authoriz- 
ed without further procedure. 


FINDINGS OF FACT 


1. Complainant, W. C. Deyo & Brother, Incorporated, is a 
corporation whose address is 378 Washington Street, New York 
13, New York. 

2. Respondent is an individual, Joseph Graziano, doing busi- 
ness as Graziano and Sons, whose address is Bayshore, L. I., New 
York. At the time of the transactions involved herein, respon- 
dent was licensed under the act. 

3. During October 1958, in the course of interstate commerce, 
complainant sold to respondent three lots of fruits and vege- 
tables for a total purchase price of $397.35. 

4. During October 1958, complainant delivered to respondent 
fruits and vegetables meeting the specifications of the contract. 
Respondent accepted the fruits and vegetables. 

5. The total purchase price of the three lots of fruits and 
vegetables is $397.35. Respondent has paid $320 on account, 
thereby leaving a balance due and owing $77.35. 

6. The formal complaint was filed on July 8, 1959, which was 
within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice. 

Respondent’s failure to pay to complainant the balance of the 
purchase price of the fruits and vegetables is in violation of sec- 
tion 2 of the act. Complainant should be awarded reparation in 
the amount of $77.35, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $77.35, with interest thereon 
at the rate of 5 percent per annum from November 1, 1958, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 6303) 


LEES & FELDMAN, INC. v. GRAZIANO AND SONS. PACA Docket 
No. 7800. Decided December 31, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed July 313, 1959. A formal com- 
plaint was filed September 17, 1959. Complainant seeks an award 
of reparation in the amount of $1,212.49, which is alleged to be 
the balance of the purchase price of a truckload of watermelons 
sold by complainant to respondent on June 15, 1959. 

A copy of the report of investigation prepared by the Depari- 
ment was served upon complainant on October 22, 1959. On the 
same date a copy of the formal complaint and a copy of the re- 
port of investigation were served upon respondent. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice (7 CFR 47.8(c) ), failure to file an 
answer would constitute a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint.. Notwithstanding such 
notice, respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant, Lees & Feldman, Inc., is a corporation whose 
address is Stall 106, Bronx Terminal Market, New York, New 
York. ) 

2. Respondent is an individual, Joseph Graziano, doing busi- 
ness as Graziano and Sons, whose address is Bayshore, L. I., New 
York. At the time of the transaction involved herein, respondent 
was licensed under the act. 
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3. Onor about June 15, 1959, in the course of interstate com- 
merce, complainant sold to respondent a truckload of water- 
melons for a purchase price of $1,512.49 f.o.b. Trenton, Florida. 

4. On or about June 13, 1959, complainant shipped a truck- 
load of watermelons from loading point in the State of Florida. 
Complainant diverted the shipment of watermelons on June 15, 
1959, to respondent at Bayshore, L. I., New York. Respondent 
accepted the watermelons. 

5. The purchase price of the truckload of watermelons is 
$1,512.49. Respondent has paid complainant $300 on account, 
leaving a balance due of $1,212.49. 

6. The formal complaint was filed September 17, 1959, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules of 
practice. 

Respondent’s failure to pay to complainant the balance of the 
purchase price of the truckload of watermelons is in violation of 
section 2 of the act. Complainant should be awarded reparation 
in the amount of $1,212.49, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to.complainant, as reparation, $1,212.49, with interest there- 
on at the rate of 5 percent per annum from July 1, 1959, until 
paid. 


The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 6304) 


PACA Docket No. 7667. Dismissed December 1, 1959, by 
Thomas J. Flavin, Judicial Officer. 
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(No. 6305) 


PACA Docket No. 7445. Dismissed December 2, 
Thomas J. Flavin, Judicial Officer. 


(No. 6306) 


PACA Docket No. 7492. Dismissed December 2, 
Thomas J. Flavin, Judicial Officer. 


(No. 6307) 


PACA Docket No. 7791. Dismissed December 2, 
Thomas J. Flavin, Judicial Officer. 


(No. 6308) 


PACA Docket No. 7708. Dismissed December 
Thomas J. Flavin, Judicial Officer. 


(No. 6309) 


PACA Docket No. 7782. Dismissed December 11, 
Thomas J. Flavin, Judicial Officer. 


(No. 6310) 


PACA Docket No. 7649. Dismissed December 14, 
Thomas J. Flavin, Judicial Officer. 


(No. 6311) 


PACA Docket No. 7402. Dismissed’ December 28, 
Thomas J. Flavin, Judicial Officer. 
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(No. 6312) 


PACA Docket No. 7670. Dismissed December 
Thomas J. Flavin, Judicial Officer. 


(No. 6313) 


PACA Docket No. 7721. Dismissed December 
Thomas J. Flavin, Judicial Officer. 


(No. 6314) 


PACA Docket No. 7592. Dismissed December 
Thomas J. Flavin, Judicial Officer. 


(No. 6315) 


PACA Docket No. 7620. Dismissed December 
Thomas J. Flavin, Judicial Officer. 


(No. 6316) 


PACA Docket No. 7637. Dismissed December 
Thomas J. Flavin, Judicial Officer. 
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28, 1959, by 


28, 1959, by 


30, 1959, by 


30, 1959, by 


30, 1959, by 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 


(No. 6317) 


J. LERNER & SON v. A. J. WEINSTEIN & Co., INc. PACA Docket 
No. 7550. Order issued December 11, 1959, by Thomas J. 


Flavin, Judicial Officer. 


(No. 6318) 


DAVISON GRAPE Co. v. MATHEW MERCURIO. PACA Docket No. 
7335. Order issued December 22, 1959, by Thomas J. Flavin, 


Judicial Officer. 
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P&S Docket No. 2445. Dismissal—Settlement between parties 1266 


Perishable Agricultural Commodities Act 


ABADIE, EUGENE L., TRADING AS INDEPENDENT FRUIT COMPANY. 
PACA Docket No. 7726. Accounts and records—Suspen- 
sion of license—Consent order 


ADAMS MARKETING Co. v. CASE FRUIT COMPANY. PACA 
Docket No. 7519. Failure to pay—Default 


ALEXANDER MARKETING Co. v. CLOUD & HATTON BROKERAGE. 
PACA Docket No. 7456. Failure to pay—Default 


ALPHA PRODUCE COMPANY v. KELLY ‘AND WEATHERINGTON, 
Inc. PACA Docket No. 7401. Rejection without reasonable 
cause—Damages 
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ALPINE FROZEN Foops, INC. v. APPLE PROCESSORS. PACA 
Docket No. 7283. Failure to accept delivery—Damages .. 


ANDERSON, B. G., Co. v. CR PRODUCE COMPANY, INC. PACA 
Docket No. 7533. Failure to pay—Default 


ANDERSON, MARSHALL v. CR PropucE CoMPANY, INc. PACA 
Docket No. 7644. Failure to pay—Default 


ANDERSON PACKING COMPANY v. JAMES HISATOMI. PACA 
Docket No. 7722. Failure to pay—Default 


ANDES FRUIT & PRODUCE CorP. v. MAX ABOWITZ. PACA 
Docket No. 7671. Failure to pay—Default 


ANTIGO POTATO BROKERAGE EXCHANGE v. W. R. REED Co., 
Brokers. PACA Docket No. 7268. Acceptance—Liability 


APPLEGATE, F. H., & SONS v. H. C. BALLTRIP Co. PACA 
Docket No. 7443. Failure to pay—Default 


ARENA, A., & COMPANY, LTD. v. PETER CONDAKES COMPANY. 
PACA Docket No. 7155. Acceptance—Liability 


ARENA, A., & COMPANY, LTD. v. PETER CONDAKES COMPANY. 
PACA Docket No. 7155. Petition for reconsideration— 
Dismissal 


ARIp ZONE FARMs v. CHAS. P. TATT FruiT Co. PACA Docket 
No. 7556. Real party in interest—Dismissal 


ARMAND & Sons v. H. Sacks & Sons. PACA Docket No. 
7011. Sole agent—Brokerage—Damages 


ARMAND & Sons v. H. Sacks & Sons. PACA Docket No. 
7011. Petition for reconsideration—Dismissal 


ARMIGER & Co., INC. v. LESTER T. RoorK. PACA Docket 
No. 7568. Undisputed amount 


AROOSTOOK GROWERS, INC. v. CR PRODUCE COMPANY, INC. 
PACA Docket No. 7535. Rejection without reasonable 
cause—Damages—Default 


AROOSTOOK GROWERS & PACKERS, INc. v. D. C. FLORES & Co., 
Inc. PACA Docket No. 7422. Delivered sale—Grade re- 
quirements—Evidence 

ARROW LETTUCE Co. v. CR PRopucE COMPANY, INc. PACA 
Docket No. 7532. Failure to pay—Default 

ARROWHEAD GROWERS SALES Co. v. PAUL E. Mary. PACA 
Docket No. 7803. Failure to pay—Default 

AuTo PoRT WHOLESALE & RETAIL PRODUCE CENTER v. WIL- 
KERSON AND FRY WHOLESALE PropDUCE. PACA Docket No. 
7438. Failure to pay—Default 


255 


828 


1082 


846 


859 


298 


276 
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BAILLIE, JACK T., Co., INc. v. HADID BROKERAGE COMPANY. 
PACA Docket No. 7589. Failure to pay—Default 


BALDWIN, VERIL, & SONS v. LUBET PRODUCE COMPANY. PACA 
Docket No. 7719. Failure to pay—Default 


BALTEs POTATO Co. v. I. KALLISH & SONS. PACA Docket 
No. 7235. Breach of contract—Setoff—Dismissal 


BARNES, ALBERT LEE. PACA Docket No. 7016. Burden of 
proof—Hearsay evidence—Dismissal 


BARRETT PRODUCE Co. v. FLORA J. TOPLITZKY, INDIVIDUALLY 
AND AS ADMINISTRATRIX OF THE ESTATE OF M. TOPLITZKY, 
DECEASED. PACA Docket No. 6972. Failure to pay— 
Defualt 


BEcKER, S. H., Co. v. Morris OKUN, INc. PACA Docket 
No. 7102. Consignment—Sale on credit—Refund of ad- 
vance payment 


BEN & FRANK’S WHOLESALE PRODUCE v. HI-WaAyY PRODUCE 
TERMINAL. PACA Docket No. 7455. Failure to pay— 
Default 


BENNETT & CLAYTON Co., INC. v. CORTINA FARMS. PACA 
Docket No. 7731. Failure to pay—Default 


Bic “W” FARMS PACKING HOUuSE, INC. v. ASSOCIATED GROCERS 
OF COLORADO, INc. PACA Docket No. 7147. Agency rela- 
tionship—Dismissal 


BLANCHARD PRODUCE Co. v. CR PRODUCE COMPANY, INC. 
PACA Docket No. 7733. Failure to pay—Default 


BLANCHARD PRODUCE Co. v. HOBART STREET & SON. PACA 
Docket No. 7524. Failure to pay—Default 

BOATWRIGHT, OLEN WILLIAM. PACA Docket No. 7678. Felony 
convictions—Application for license denied 

BosTON Potato Co., INC. v. LUBET PRODUCE COMPANY. PACA 
Docket No. 7767. Failure to pay—Default- 

BRAND BROTHERS PRODUCE, INC. v. PARKY PRODUCE COMPANY, 
Inc. PACA Docket No. 7765. Failure to pay—Default 1315 


BrocH, HENRY, & Co. v. EDDINGTON CANNING Co. PACA 
Docket No. 7219. Brokerage—Contract 


BURNETTE FARMS PACKING COMPANY, INC. v. MILLER DISs- 
TRIBUTING Co., INC. PACA Docket No. 7227. Rejection 
without reasonable cause—Damages 


BUSHWICK COMMISSION Co., INc. v. THOMAS J. MALONEY. 
PACA Docket No. 7460. Acceptance—Liability—Counter- 
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C. R. Propuce Company, Inc. PACA Docket No. 7557. 
Repeated and flagrant violations—Revocation of license .. 812 


CAL-MEX VEGETABLE DISTRIBUTORS v. SPINALE BROTHERS, INC. 
PACA Docket No. 7323. Contract rescinded—Dismissal 542 


CAMPISI, ANGELO VIcToR. PACA Docket No. 7618. Applica- 
tion for license denied 902 


CAVALIER GULLING WILSON Co. v. C. R. PRoDUCE COMPANY, 
Inc. PACA Docket No. 7447. Failure to pay—Default .. 31 


CEDERGREEN FROZEN PACK CORPORATION v. GERMANN & 
MorGan, INc. PACA Docket No. 7709. Failure to pay— 
Admission of liability 1105 


CELLO VEGETABLE & PRODUCE Co. v. JOHN H. GRANT COMPANY. 
PACA Docket No. 7081. Contract—Meaning of term—dis- 
missal—Counterclaim—F reight charges 


CELLO VEG. & PRODUCE Co. v. JOHN H. GRANT COMPANY. 
PACA Docket No. 7081. Petition for reconsideration— 
Dismissal 959 


CELLO VEGETABLE & PRODUCE Co. v. JOHN H. GRANT COMPANY. 
PACA Docket No. 7081. Stay order 1117 


CELLO VEG. & PRODUCE Co. v. JOHN H. GRANT COMPANY. 
PACA Docket No. 7081. Petition for reconsideration— 
Dismissal 1309 


CHASE & COMPANY v. CR PRODUCE COMPANY, INC. PACA 
Docket No. 7531. Failure to pay—Default 294 

CHAUVIN-KRAMER VEGETABLE Co. v. CLYDE LONG SUPER 
MARKET. PACA Docket No. 7479. Failure to pay—Default 129 


CLOUD AND HATTON BROKERAGE. PACA Docket No. 7314. 
Failure to pay—Repeated and flagrant violations—Rev- 
ocation of license 


COGBURN, EARL, AND SONS v. BILL MARTINO. PACA Docket 
No. 7526. Failure to pay—Default 


CoGBuRN, O. L. v. CRISAFULLI-SINGH PRopUCE Co., INc. PACA 
Docket No. 7597. Failure to pay—Default 


COLORADO PoTATO GROWERS EXCHANGE v, GARLAND CORMIER. 
PACA Docket No. 7515. Failure to pay—Default 


COMER PRODUCE COMPANY v. HYMAN DISTRIBUTING Co. PACA 
Docket No. 7415. Acceptance—Liability 


CooPER, JOHN, PRODUCE, INC. v. CITY CoAL & SupPLy Co. 
PACA Docket No. 7805. Failure to pay—Default 
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Corso, YOUNG T. v. NEW ENGLAND BANANA Co. PACA 






Docket No. 7776. Failure to pay—Default .............. 1317 
CUSUMANO BROTHERS COMPANY v. FOODTOWN SUPER MARKET. 
PACA Docket No. 7700. Failure to pay—Default ...... 1109 







CUSUMANO BROTHERS COMPANY v. INDEPENDENT BANANA Co. 
PACA Docket No. 7494. Failure to pay—Default ........ 


DAKOTA CHIEF SALES Co. v. MILES M. PINCKNEY PRODUCE 
CoMPANY. PACA Docket No. 7639. Admission—Financial 








RN 5 65:5 wc bg een ahem cricerewna erase eaaucunhas 1472 
DAKOTA CHIEF SALES Co. v. JOE Russo Fruit Co., INc. 
PACA Docket No. 7645. Liability—Admission .......... 1285 









DAKOTA CHIEF SALES Co. v. SPADA DISTRIBUTING Co., INC. 
PACA Docket No. 7071. Breach of contract—Failure to 
deliver—Defense inadequate ...........cccececccsccccecs 171 














DATTILO, PHIL, & Co. v. F. H. CRUMP PRODUCE COMPANY. 
PACA Docket No. 7629. Failure to pay—Default ...... 767 









Davis, M. R., & Bros. v. Harry I. LEBo. PACA Docket No. 
FERS; doin’ wenths— Te 5 si oe ie Bh TES Se Dax ss 1499 


DAVISON GRAPE CO. v. MATHEW MERCURIO. PACA Docket 
No. 7335. Rejection without reasonable cause—Damages 1434 


DAVISON GRAPE Co. v. MATHEW MERCURIO. PACA Docket 
No. 7335. Stay order—Pending issuance of further order 1509 



































Day, Harry S. v. BuUSCHER PropUcE. PACA Docket No. 
7651. Failure to pay—Default ...ccccccccccicccesesecss 829 


De BRuYN ProDucE Co, v. PAuL E. Mary. PACA Docket 
No. 7611. Failure to pay—Default .............eeeeees 689 
















DE BRUYN PRODUCE Co. v. PARKY PRODUCE COMPANY, INC. 
PACA Docket No. 7728. Admission—Financial inability 1185 










DE BRUYN PRODUCE Co. v. JOE Russo Fruit Co., Inc. PACA 
Docket No. 7591. Admission of liability ................ 545 






DEKLE BROKERAGE COMPANY, INC. v. PENSACOLA PRODUCE Co. 
PACA Docket No. 7672. Failure to pay—Default ...... 875 









DELAWARE PRODUCE GROWERS, INC. v. ALOI PRoDUCE. PACA 
Docket No. 7561. Failure to pay—Default .............. 448 







Det MAR PACKING Co. v. VicTorR LIEBMAN. PACA Docket 
No. 7749. Failure to pay—Default ..............eeee0. 1171 







DEL MAR PACKING Co. v. WESTERN PRODUCE SALES. 
Docket No. 7789. Failure to pay—Default .............. 
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DEMBY, JESSIE v. TRI-STATE FRUIT DISTRIBUTOR’S, INC. PACA 
Docket No. 7635. Failure to pay—Default 


D’EsPosITO, SALVATORE. PACA Docket No. 7509. Applica- 
tion for license denied 


DETHLEFSEN, IRVIN, INc. v. PAUL E, Mary. PACA Docket 
No. 7698. Failure to pay—Default 


DEVINE BROKERAGE COMPANY v. ATLANTIC FRUIT AND PRO- 
DUCE COMPANY. PACA Docket No, 7489. Failure to pay— 
Default 148 


DEyo, W. C., & BROTHER, INCORPORATED v. GRAZIANO AND SONS. 
PACA Docket No. 7790. Failure to pay—Default 1504 


DIONNE, JOHN F. v. SMILING JIM POTATO COMPANY. PACA 
Docket No. 7480. Breach of contract—Failure to prove 


damages 1038 


Dixie CENTRAL PRODUCE COMPANY. v. CASH PRODUCE WHOLE- 
SALE. PACA Docket No. 7607. Failure to pay—Default 752 


DREWELOW, IRWIN C. v. I. V. GrovE. PACA Docket No. 
7619. Failure to pay—Default 710 


DRUKER, SAMUEL, TRUSTEE FoR KATZ & Co., IN BANKRUPTCY 
v. VALERE A. MICHAUD. PACA Docket No. 7354. Breach 
of warranty—Damages 


DUBINSKY, BEN v. NETTER PRoDUCE Co. PACA Docket No. 
7257. Failure to sustain burden of proof—Dismissal .... 


Dupa, A., & SONS COOPERATIVE ASSOCIATION v, LALLY, BER- 
BHELSON & WELSH, INc. PACA Docket No. 7167. Broker 
—Agent—Guarantee of payment 


Duer, M. J., & Co., INc. v. CHARLES BUSCH, JR. 
Docket No. 7503. Failure to pay—Default 


DUER PRODUCE FARMS, INC. v. INDEPENDENT POTATO COMPANY, 
Inc. PACA Docket No. 7169. Proper party—Burden of 
proof—Dismissal 


DURKIN, R. P. v. HAROLD V. SELLON. PACA Docket No. 7410. 
Broker—Resale authorized—Dismissal 


DyAL, LeRoy, JR. v. GAY PRODUCE COMPANY, INc. PACA 
Docket No. 7782. Failure to pay—Default 


EASTERN PRODUCE Co., INC., AND CHARLES TAXIN. PACA 
Dockets No. 7159 and No. 7222. Underpayments—False 
accounting—Suspension of license 
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EASTERN PRODUCE Co., INC., AND CHARLES TAXIN. PACA 
Dockets No. 7159 and No. 7222. Stay order—Pending is- 
SG OT TONE DOES a oe. a 5. 5 55:5 o 6a laid 9% te ae Ma wee 
EATON, O. O., INc. v. PAuL E. Mary. PACA Docket No. 
FIGS. Weare 40 WAVING os aio o.n's. 6's sicig tid o'aes cies ewicie's 


EcHots, P. L. v. INDEPENDENT FRUIT COMPANY. PACA 
Docket No. 7510. Failure to pay—Default .............. 


EcHots, P. L. v. INDEPENDENT FRUIT COMPANY. PACA 
Dodket No: FOL0.: “Bimy Orde va 6s. osco hes vivdiicaedtinn Sa 


EcHots, P. L. v. INDEPENDENT FRUIT COMPANY. PACA 
Docket No. 7510. Petition to rehear—Dismissal .......... 




































ECUADORIAN FRUIT IMPORT CORPORATION v. L & S BANANAS. 
PACA Docket No. 7192. Acceptance—Liability—Breach 
TR Eire RIOR, Ho ales 5401056008. sielo spre diceGikacuuieesls 


EL SoLo PACKING Co. v. THOMAS J. HOLT COMPANY. PACA 
Docket No. 7280. Acceptance—Liability ................ 1458 








ENGLUND, R. T., COMPANY v. N. J. WARD & CoMPANY. PACA 
Docket No. 7555. Failure to pay—Default ............ 498 






EPPERSON & SYMONS, INC. v. ATLANTIC PRESERVING CO., 
Inc. PACA Docket No. 7254. Contract cancelled—Dismissal 1099 


EVANS, JOHN M., PRODUCE Co. v. D. L. PIAZZA COMPANY. 
PACA Docket No. 7511. Breach of warranty—Damages 


acm AMNRMMAN DIE. « ig ai oa pita g onan aha a se wiotg ve otes oi are egeene ee. tien veh sibrkdia 













FANCEE FARMS v. PAUL E. Mary. PACA Docket No. 7824. 
NUE SUC Ia NUD sb ties ciesd can ots sasaisigss exis Sei oeaiaiame’s 1476 


FARGO POTATO Co., INC. v. LEO YouNnG, INc. PACA Docket 
No. 7435. Failure to sustain burden of proof—Dismissal 1033 







Fava, G., Fruit Co. v. ROYAL. FARMS; VALLEY GROWERS 
DISTRIBUTORS, INC. v. ROYAL FARMS; AND M & C PRODUCE 
Co., INc. v. ROYAL FARMS AND VALLEY GROWERS DISTRIBU- 
Tors, INc. PACA Dockets Nos. 7106, 7112 and 7113. 









Agency—Burden of proof—Dismissal ................- 417 
Fava, G., Fruit Co. v. ROYAL Farms. PACA Docket No. 

PAGe mTOR OE 6 re aisisie pec +k ee wae! wsatcndi oars aca sane 561 
Fava, G., Fruit Co. v. RoyAL Farms. PACA Docket No. 

7106. Petition for reconsideration—Dismissal .......... 1421 
FEDJE Bros. POTATO Co. v. MAScARI Bros. PACA Docket 

No. 7642. Failure to pay—Default ................000. 816 






FISHER Bros., INc. v. L. GILLARDE COMPANY. PACA Docket 
No. 7015. Suitable shipping condition—Breach of con- 
rath -—DAMABEN « 6 PaGEIGS hal eee Wie wh SRR ile cic’ 
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FISHER Bros., INC. v. L. GILLARDE COMPANY. PACA Docket 
No. 7015. Stay order ....cccccccccccecccvccccsccccecs 779 
780 FISHER Bros., INC. v. L. GILLARDE COMPANY. PACA Docket 
No. 7015. Petition for reconsideration—Dismissal ...... 1276 
984 FLORIDA PLANTERS, INC. v. GAFFNEY Foop Propucts, INc. 
PACA Docket No. 7514. Failure to pay—Default ........ 272 
434 Foop SALES Co. v. SMELTZER ORCHARD COMPANY. PACA 
Docket No. 7553. Dismissal—Failure to sustain burden 
562 GE DIOOE .csccccncdsscdeccecccdedeveaucdeuude cmnangten yas 1209 
FRADEN’s v. A. M. ROBERTSON PRODUCE. PACA Docket No. 
719 7016. . Failure: to pay—Delawlls 66.00 2855 6 cds cmciecewee se 365 
FRANKENMUTH FROSTED FOODS COMPANY v. ARTHUR PAOLI 
& Son. PACA Docket No. 7495. Failure to pay—Default 150 
485 FRIESEN BROTHERS TRANSPORTATION v. E. M. YouNnG Co. 
PACA Docket No. 7608. Failure to pay—Default ...... 684 
1458 FRUITCREST CORPORATION v. WESTCO PRoDUCTs. PACA Docket 
No. 7108. Rejection with reasonable cause—Failure to 
498 sustain burden of proof—Dismissal ..............eee00- 386 
FRUITCREST CORPORATION v. WESTCO PRoDUCTs. PACA Docket 
1099 No. 7108. Stay order—Pending issuance of further order 454 
FRUITCREST CORPORATION v. WESTCO PRopucTs. PACA Docket 
No. 7108. Petition for reconsideration—Dismissal ...... 496 
1452 GaRRISON, S. C., Co. v. F. A. TOMPKINS. PACA Docket No. 
7430. F.o.b. contract—Failure to prove breach of contract 906 
1476 GATTO, FRANK J., INC. v. ABE KalTz PACA Docket No. 
7004. Failure to pay—Delaull .. «cicc< didicinc devgdicces 539 
1033 GIRLING AND COMPANY v. VALLEY DISTRIBUTING Co. PACA 
Docket No. 7808. Failure to pay—Default ............ 1495 
GOLDBERG, IRVING, AND SONS v. CHARLES P. SWEENEY Co., 
Inc. PACA Docket No. 7245. Rejection without reason- 
Ole CEDAR MN Re is vit kceasmvdansecnsidedauesats 719 
417 GOLDSTEIN, LEw1is D. PACA Docket No. 7588. Application 
Sou Hastie: dei sciceiccen diind inccntinssana papa eaewe 691 
561 GOLDSTEIN, LEwIs D., Fruit & PRODUCE CORPORATION v. EAST 
COAST DISTRIBUTORS AND INDIAN RIVER TOMATO PACKERS: 
1421 PACA Docket No. 6768. Sale after inspection—Dismissal 493 
GOODSELL, C. J. v. RIVERSIDE FruriT MARKET. PACA Docket 
816 No. 7450. Failure to: pay—Default . 0... 0éccedseccess 253 


GRINNELL, A. A., COMPANY, INCORPORATED v. MADONIA PrRo- 
DUCE EXCHANGE. PACA Docket No. 7725. Failure to 


512 Pi IN 56 Soda woe Sicko a ral ae b aticlda les av aes 1054 
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GROvE, IRA VERGIL. PACA Docket No. 7529. Repeated and 
flagrant violations—Revocation of license 


GROWERS MARKETING SERVICE, INC. v. CR PRODUCE COMPANY, 
Inc. PACA Docket No. 7558. Failure to pay—Default 


GROWERS MARKETING SERVICE, INC. v. CR PRODUCE COMPANY, 
Inc. PACA Docket No. 7662. Failure to pay—Default .. 


GROWERS SEED AND FERTILIZER COMPANY v. ROBERT N. ROBSON 
CoMPANY, INc. PACA Docket No, 7640. Failure to pay— 
Default 


GUNN, C. C., PRoDUCE Co. v. HILGERT FRUIT COMPANY. PACA 
Docket No. 7780. Failure to pay—Financial inability .... 


H & M BAnana Co., INc. v. RAKOVICH FARM PRoDUCE. PACA 
Docket No. 7392. Limitation period—Jurisdiction of Sec- 
retary—Admission of liability 


HALL, E. M. PACA Docket No. 7359. Repeated and flagrant 
violations—Revocation of license held in abeyance—Con- 
sent order 


HANCOCK, M. J. v. CHARLES BuscH, JR. PACA Docket No. 
7626. Failure to pay—Default 


HANSEN FRUIT & COLD STORAGE COMPANY v. BOOTH’S PRODUCE. 
PACA Docket No. 7596. Failure to pay—Default 


HART, JOHN H., trading as PENSACOLA PRODUCE COMPANY. 
PACA Docket No. 7770. Repeated and flagrant violations 
—Suspension of license—Consent order 


HARTMAN RANCH CO. v. WINSHIP FROZEN Foops, INC., et al. 
PACA Docket No. 7319. Rejection without reasonable 
cause—Damages 


HASTINUS POTATO GROWERS ASSOCIATION v. CR PRODUCE ComM- 
PANY, INc. PACA Docket No. 7477. Failure to pay— 


HASTINGS PoTATO GROWERS ASSOCIATION v. CR PRoDUCE Com- 
PANY, INC. PACA Docket No. 7488. Failure to pay— 
Default 

HASTINGS POTATO GROWERS ASSOCIATION v. CR PRODUCE 
CoMPANY, INc. PACA Docket No. 7530. Failure to pay 
—Default 

HASTING POTATO GROWERS ASSOCIATION v. SAM PASEKOFF 
CoMPANY. PACA Docket No. 7459. Breach of contract— 
Burden of proof ' 

HAXTON, GEORGE W., & SON, INCORPORATED v. ADLER EGG 
Co. PACA Docket No. 7490. Undisputed amount 


139 
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HaxToNn, GEO. W., & SON, INC. v. ARK-HOMA FARMS FROZEN 
Foops, INc. PACA Docket No. 6964. Contract—Burden 
of proof—Dismiasal « ...c0.cccscsscsseissssseveseses 702, 1079 


HEIDRICH, HERMAN J., & SONS v. N. J. WARD & COMPANY. 
PACA Docket No. 7610. Discharge in bankruptcy—Dis- 
WEAR 6.5 ossccis's's.0:0.5 6 as0i 06 0 ¢sig alen ee gaenmate Keaamewauae 








HEITMULLER, W. CHAS., Co. v. CASH PRODUCE WHOLESALE. 
PACA Docket No. 7504. Failure to pay—Default ...... 296 


HEITZMAN & NELSEN v. REX D. MATHEW & Co. PACA 
Docket No. 7458. Acceptance—Liability ................ 404 







HELLER-RappP, INc. v. ALFANO FARM. PACA Docket No. 7784. 
Failure to: pag—-Delaalt: oo docs ws CNec cee seceieeeesiges 


HELMS POTATO Co. v. Divin PRopUCE Co. PACA Docket 
No. 7527. Failure to pay—Default ........ccccccccccce 















HENSON & PADGETT PRODUCE Co. v. MARCO FERRANTE. PACA 
Docket No. 7471. Adjustment—Failure to pay.......... 1044 






HEYWARD & HODGSON v. LEWIS D. GOLDSTEIN AND/OR LEWIS 
D. GOLDSTEIN FRUIT & PRODUCE CORPORATION. PACA 
Docket No. 6707. Agent—Undisclosed principal—Liability 926 










HEYWARD & HODGSON v. LEWIS D. GOLDSTEIN. PACA Docket 
Me: G1GGs. BUR GHEE 2 hs deste Cia ke edecsdeeastee 1117 . 








HEYWARD & HODGSON v. LEWIS D. GOLDSTEIN AND/OR LEWIS 
D. GOLDSTEIN FRuIT & PRODUCE CORPORATION. PACA 
Docket No. 6707. Petition for reconsideration—Dismissal 













HOLLANDALE MARKETING ASSOCIATION v. LALLY, BERTHELSON 
& WELSH, INc. PACA Docket No. 7211. Broker—Guar- 
DRESS. OL; DAVIE sn isacase:cteporerainlstaral oeterateerelslaleretele eid Soe ae-aiare 










HOLLANDALE MARKETING ASSOCIATION v. PAUL E. Mary. 
.PACA Docket No. 7677. Failure to pay—Default ...... 950 






Hurr, O. D., JR., INc. v. RICHMOND Foop SToREs, INC. AND/OR 
ALFRED RosE. PACA Docket No. 7391. Contract—Neg- 
ligence—Failure to prove—Dismissa] ..............e0+. 1421 






HYBELS’ PRODUCE COMPANY, INC. v. JOHN HOWARD ROGERS. 
PACA Docket No. 7623. Failure to pay—Default ...... 774 
IDAHO Farmway, INc. v. M. ToPLITZKy & COMPANY, AN Es- 
TATE, AND W. W. FRANKLIN BROKERAGE Co. PACA Docket 
No. 7036. Broker—Guarantee of payment—Failure to pay 
eights cs deatewitedders clea ey eusut paadardeteeeses 39 
IMPERIAL VEGETABLE Co. v. CAMPISI & DIAZ AND CAMPISI & 
Diaz, INCORPORATED. PACA Docket No. 7590. Failure to 
pay—Default .......cccccccccccrcesccccccccecccscscecs 
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INDEPENDENT FRUIT & PRODUCE COMPANY. PACA Docket No. 
7572. Repeated and flagrant violations—Suspension of 
license 


IRWIN, ROLF, PRODUCE v. VALLEY PRODUCE COMPANY. PACA 
Docket No. 7476. Failure to pay—Default 


JACKSON PRODUCE COMPANY v. HYMAN GOLDSAMT & Co. 
PACA Docket No. 7390. Diversion—Acceptance—Liability 


JACKSON PRODUCE COMPANY v. HYMAN GOLDSAMT & Co. 
PACA Docket No. 7390. Stay order—Pending issuance of 
further order 


JACKSON PRODUCE COMPANY v. HYMAN GOLDSAMT & Co. 
PACA Docket No. 7390. Petition for reconsideration—Dis- 
missal 


JACOBS, MALCOLM & BuRTT v. WILEMAN Bros. & ELLIOTT, INC. 
AND L. R. HAMILTON, INc. .PACA Docket No. 7207. Failure 
to sustain burden of proof—Dismissal 


JACQUES PRODUCE CO. v. JACK BRAUNSTON. PACA Docket 
No. 7697. Failure to pay—Default 


JEWETT, LES, COMPANY v. PAUL E. MAry. PACA Docket No. 
7654. Failure to pay—Default 


JONES, PAUL D., INc. v. PAuL E. Mary. PACA Docket No. 
7735. Failure to pay—Default 


JORDAN, REECE v. TRI-STATE FRUIT DISTRIBUTOR’S, INC. PACA 
Docket No. 7634. Failure to pay—Default 


Katz, S., & Co. v. GIANNINI FRuIT SALES, INc. PACA Docket 
No. 7054. Petition to reopen—Certification to Judicial 


Katz, S., & Co. v. GIANNINI FRUIT SALES, INc. PACA Docket 
No. 7054. Failure to sustain burden of proof—Dismissal 


Kaw VALLEY PRODUCE Co., INC. v. PHIL Rupp & Son. PACA 
Docket No. 7405. Rejection with reasonable cause—Dis- 
missal 


KLEIN, ISRAEL, Co. v. S. OTIS SULLIVAN AND COMPANY. PACA 
Docket No. 6827. Rehearing—Prior order amended 


KNAPP-SHERRIFF-KOELLE v. MENDELSON-ZELLER CO. 
Docket No. 7277. Subpoena—Deposition 


KNAPP-SHERRIFF-KOELLE v. MENDELSON-ZELLER Co. PACA 
Docket No. 7277. Petition for reconsideration—Dismissal 


KNAPP-SHERRIFF-KOELLE v. R & M Propuce, INc. PACA 
Docket No. 7614. Failure to pay—Default 
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KuCZMARSKI, EMIL, JR. v. BROWN PRODUCE & LIVESTOCK. 
PACA Docket No. 7802. Failure to pay—Default 


LACHENMAIER BROS. v. PEERLESS PRODUCE Co., INc. PACA 
Docket No. 7408. F.o.b. sale—Suitable shipping condition 
warranty 


La JARA PRODUCE COMPANY v. BISESI FRUIT Co. AND/OR LALLY, 
BERTHELSON & WELSH, INC. PACA Docket No. 7124. 
Acceptance—Liability 


LA JARA PRODUCE COMPANY v. BISESI FRUIT CO. AND/OR LALLY, 
BERTHELSON & WELSH, INC. PACA Docket Docket No. 
7124. Stay order—Pending issuance of further order .... 


LA JARA PRODUCE COMPANY v. BISESI FRUIT Co. AND/OR LALLY, 
BERTHELSON & WELSH, INC. PACA Docket Docket No. 
7124. Petition for reconsideration—Dismissal 


LAKE Fruit Co., INc. v. GEORGE R., JACKSON. PACA Docket 
No. 7307. Acceptance—Liability 


LANSMAN PACKING Co., INC. v. BOSTON FROZEN Foops, INC. 
PACA Docket No. 7513. Dismissal—Accord and satisfaction 

LANKForp, S. E., & SONS v. ROBERT N. ROBSON COMPANY, 
Inc. PACA Docket No. 7641. Failure to pay—Default 

La RosA TOMATO DISTRIBUTORS, INC. v. FRIEDLAND & RANZ- 
MAN. PACA Docket No. 7425. Counterclaim—Breach of 
contract—Damages 

La RosA TOMATO DISTRIBUTORS, INC. v. FRIEDLAND & RANZ- 
MAN. PACA Docket No. 7425. Petition for reconsidera- 
tion—Dismissal 


LAW PRODUCE COMPANY v. GARLAND CORMIER. PACA Docket 
No. 7584. Failure to pay—Default 


LEES & FELDMAN, INC. v. GRAZIANO AND SONS. PACA Docket 
No. 7800. Failure to pay—Default 


LERNER, J., & SON v. A. J. CUTTONE & Co. PACA Docket 
No. 7764. Failure to pay—Default 


LERNER, J., & SON v. A. J. WEINSTEIN & Co., INc. PACA 
Docket No. 7549. Joint venture agreement—Liability .... 


LERNER, J., & SON v. A. J. WEINSTEIN & Co., INc. PACA 
Docket No. 7550. Joint venture—New agreement—Dis- 


LERNER, J., & Son v. A. J. WEINSTEIN & Co., INc. PACA 
Docket No. 7550. Petition for reconsideration—Dismissal 


LERNER, J., & SON v. A. J. WEINSTEIN & Co., INC. PACA 
Docket No. 7550. Stay order—Pending issuance of further 
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LONG, F. C. v. CR PRopucE COMPANY, INc. PACA Docket No. 
7518. Failure to pay—Default 


M & M BANANA Co., INC. v. JOHNNIE DELIBERTO PRODUCE. 
PACA Docket No. 7748. Failure to pay—Default 


MALONE, L. T., COMPANY v. JEBBIA-METZ CO. AND/OR ERICK 
F, MOELLER Co. PACA Docket No. 7440. F.o.b. sale— 
Rejection without reasonable cause—Damages 


MALONE, L. T., COMPANY v. AL KAISER & Bros. PACA 
Docket No. 7485. Rejection with reasonable cause—Dis- 
missal—Counterclaim—Damages 


MALONE, L. T., COMPANY v. AL KAISER & Bros. PACA 
Docket No. 7486. Rejection with reasonable cause—Dis- 
missal—Counterclaim—Damages 


MALONE, L. T., COMPANY v. AL KAISER & Bros. PACA 
Docket No. 7486. Stay order—Pending issuance of further 


MANGuM, T. CARL v. H. P. STREET. PACA Docket No. 7496. 
Failure to pay—Default 


MARTIN ORCHARDS, INC. v. ARTHUR PAOLI & SON. PACA 
Docket No. 7468. Admission of liability—Reparation . 


MARTIN PRODUCE COMPANY, INC. v. PAUL E. Mary. PACA 
Docket No. 7705. Failure to pay—Default 


Mason, T. A. v. D. O. LucAS AND Son. PACA Docket No. 
7633. Failure to pay—Default 


McAULIFFE, MICHAEL J. v. I. V. GRovE. PACA Docket No. 
7534. Failure to pay—Default 


McCorMICK, WILLIAM J. v. THOMAS J. MALONEY. 
Docket No. 7793. Failure to pay—Default 


McCoy, DENNIS, AND SONS v. H.C. BALLTRIP Co. 
Docket No. 7441. Failure to pay—Default 


McCREADY COMMISSION Co. v. CORLEY COMPANY. 
Docket No. 7723. Failure to pay—Default 


McKay, M. B. v. COFFMAN Bros. PRopuUCE, INC. 
Docket No. 7497. Failure to pay—Default 

McLAUGHLIN, C. L., v. DIvVIN PRoDUCE Co. PACA 
No. 7574. Failure to pay—Default 

MENDELSON-ZELLER CO. v. MIDWEST DISTRIBUTING Co. PACA 
Docket No. 7754. Failure to pay—Default 


MENDELSON-ZELLER CO., INC. v. TEXARKANA TOMATO CoM- 
PANY. PACA Docket No. 7747. Failure to pay—Default 





370 


1189 


1287 


1214 


1221 


066 


835 
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MERLANO, FRANK S. v. CR PRODUCE COMPANY, INc. 
Docket No. 7487. Failure to pay—Default .............. 






MERLINO, FRANK §S. v. DOMINICK PETTINELLA & SONS. PACA 
Docket No. 7501. Acceptance—Liability .............. 1089 






MEXICAN CANTALOUPE Dist. Co. v. LALLY, BERTHELSON & 
WELSH, INC. PACA Docket No. 7218. Acceptance— 
TARDE co iccvterctectccddesweecetun tes MleterUtetces 518 


MEXICAN CANTALOUPE DIsT. Co. v. LALLY, BERTHELSON & 
WELSH, INc. PACA Docket No. 7218. Petition for recon- 
Sidération—Dismane ©. 6 Fi5do ckcde ci cbsssOSds Shiv eRees 













MICHAEL-SWANSON-BRADY OF MOORHEAD, INC. v. BIG STONE 
CANNING COMPANY. PACA Docket No. 7398. Jurisdic- 
tion ‘of Secretary—Dininiagl) = 3s Scie cc cldkldcsadbice oc 






MILLBURG GROWERS EXCHANGE v. CLYDE LONG SUPER MARKET. 
PACA Docket No. 7595. Failure to pay—Default ...... 528 






MILLER, DAN H. v. MANN Bros. Propuce, INc. PACA Docket 
No. 7674. Failure to pay—Default ..............ece0-. 951 


MILLER & LEWIS FRUIT Co. v. CEcIL JONES. PACA Docket 
No. 7673. Failure to pay—Default ..............-e.000- 












MIRAMAR FRUIT COMPANY ¥v. FLORIDA TROPICAL FRUIT GROWERS 
Ass’nN, INc. PACA Docket No. 7587. Failure to pay— 
INI: 5. «8's axalevacdile: a su datilee aie 0 atoms acca io ec a an aaa coc ea aa 


MonaAsSH, S. D., PRODUCE Co. v. TYSON SHACKELFORD. PACA 
Docket No. 7540. Failure to pay—Default .............. 415 









MONTICELLO POTATO SHIPPERS, INC. v. A. E. Mooers, 3rd. 
PACA Docket No. 7397. Failure to pay—Default ...... 






Mooers, A. E., Co., INc. v. THOMAS J. MALONEY. PACA Docket 
No. 7636. Failure to pay—Default ...........--eeeeeee 










. Morris, L. R., PRopuceE EXCHANGE v. CASH PRODUCE WHOLE- 
SALE. PACA Docket No. 7517. Failure to pay—Default 376 


MorsE, LEON v. JOE Russo Fruit Co., Inc. PACA Docket 
No. 7694. Failure to pay—Default ..............2e00e: 970 











MOUNTAIN FRUIT SALEs, INc. v. SouUTH SIDE FRUIT MARKET. 
PACA Docket No. 7818. Failure to pay—Default ........ 1497 






Murpry, O. P., PRopucE CoMPANY, INC. v. TEXARKANA TO- 
MATO COMPANY. PACA Docket No. 7717. Failure to pay 
sip IAN i rte oso aay Wf ee eM GM EERE Da GR eae OS 






MUSCARELLA, J.. BANANA COMPANY v. JAMES PANZARELLA. 
PACA Docket No. 7094. Stipulation—Reparation ........ 
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MUSKEGON CO-OPERATIVE CELERY GROWERS ASSN. v. PAUL E. 
Mary. PACA Docket No. 7693. Failure to pay—Default 953 


MUTUAL BROKERS MONTREAL LIMITED v. FRIO VEGETABLE 
CoMPANY. PACA Docket No. 7448. Failure to pay— 


Default 


NAGELBERG, AL, & Co., INC. v. NEW ENGLAND PRODUCE CoM- 
PANY, INCORPORATED. PACA Docket No. 7469. Purchase 


after inspection—Liability 


59 


530 


NAVILIO PRODUCE INC. v. KEITH BERKSHIRE. PACA Docket 
No. 7161. Suitable shipping condition warranty—Resale 1111 


NAVILIO PrRoDUCE INC. v. KEITH BERKSHIRE. PACA Docket 
No. 7161. Stay order—Pending issuance of further order 1240 


NEWBERN GROVES, INC. v. BISESI FRUIT CO. AND/OR LALLY, 
BERTHELSON & WELSH, INc. PACA Docket No. 7129. 
Broker—Guarantee of payment 

NEWBERN GROVES, INC. v. BISESI FRUIT CO. AND/OR LALLY, 
BERTHELSON & WELSH, INc. PACA Docket No. 7129. 
Petition for reconsideration—Dismissal 

NEWBERN GROVES, INC. v. BISESI FRUIT CO. AND/OR LALLY, 
BERTHELSON & WELSH, INc. .PACA Docket No. 7129. 
Stay order—Pending issuance of further order 

NEWBERN GROVES, INC. v. BISESI FRUIT CO. AND/OR LALLY, 
BERTHELSON & WELSH, INc. PACA Docket No. 7129. 
Petition to rehear—Dismissal 

NORTHERN SEED POTATO COMPANY LTD. v. CRISAFULLI-SINGH 
Propuce Co., INc. PACA Docket No. 7632. Failure to 
pay—Default 

NORTON, JOHN, FARMS v. MANN Bros. Propuce, INc. PACA 
Docket No. 7625. Failure to pay—Default 

O’DONNELL FRUIT COMPANY OF PITTSBURGH v. MATHEW 
MERcuRIO. PACA Docket No. 7363. Acceptance—Liability 1173 

O'DONNELL FRUIT COMPANY OF PITTSBURGH v. MATHEW 
MERcuRIO. PACA Docket No. 7363. Stay order—Pending 
issuance of further order ; 

O’DONNELL FRUIT COMPANY OF PITTSBURGH v. MATHEW 
MeErcurRIO. PACA Docket No. 7363. Stay order vacated 


ONTARIO GROWERS EXCHANGE, INC. v. BRONX HOME “Foop 
Propucts.” PACA Docket No. 7407. Acceptance—Liability 

OREGON BERRY PACKING Co. v. LINCOLN. Foops, INc., AND/OR 
WALTER K. HUTCHINSON COMPANY. PACA Docket No. 
7098. Damages—Failure to sustain burden of proof— 
Dismissal 


821 


748 
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om Perishable Agricultural Commodities Act—cont. Page 
OuTpOoR MARKET, INC. v. LUBET PRODUCE COMPANY. PACA 
953 Docket No. 7613. Failure to pay—Default .............. 688 
PALISADES Foop Propucts v. W. E. RILEY COMPANY. PACA 
Docket No. 7548. Contract—Failure to sustain burden of 
59 poet DmmOD. a6 « Sadieslg Fh cAS sc caceeidade sagpeloc uss 1278 
PALISADES Foop PRoDUCTS v. W. E. RILEY COMPANY. PACA 
Docket No. 7543. Stay order—Pending issuance of further 
530 CGE diesels Leenddhs cecleds< 4 GRnees + eRet asa cabs 1331 
Patomo, C., & Sons. PACA Docket No. 7444. Repeated and 
111 flagrant violations—Revocation of license .............. 312 
PaTT, R., BROKERAGE, INc. PACA Docket No. 7474. Repeated 
240 and flagrant violations—Effective date of suspension held 
in ebeyanco—Consent Orde?’ <..:...ccidaaeds iseioaddsagesss 251 
Patt, R., BROKERAGE v. SPRACALE FRUIT COMPANY. PACA 
738 Docket No. 7242. Petition for reconsideration—Dismissal 61 
PaTtT, R., BROKERAGE v. SPRACALE FRUIT COMPANY. PACA 
Docket No. 7242. Stay order—Pending issuance of further 
345 CRORE 66 ios WAER Ha hee a ee HAS eS ceed eee «se 189 
PaTT, R., BROKERAGE v. SPRACALE FRUIT COMPANY. PACA 
79 Docket No. 7242. Petition for reconsideration and rehear- 
, i Diaiingal) icc sak Seas Ocdatide uA S34 Sobek cede cas 399 
PATTERSON FROZEN Foops, INc. v. Scott DISTRIBUTING COM- 
16 PANY. PACA Docket No. 7411. Failure to sustain burden 
OE. GEO NINBR. 5 io dois hs a es ene p ond easeninweh oa ee 471 
PEARCE-YOUNG-ANGEL Co., INc. v. TURLOCK FROZEN Foops, 
1 Inc. PACA Docket No. 7252. Failure to deliver—Replace- 
WiRNG DEE, 95 55 bidici'd a eb ieeeee ced ecdeeudeteasanes 43 
18 PEMBERTON, H. J. v. CR ProDUcE COMPANY, INc. PACA 
Docket No. 7538. Failure to pay—Default .............. 425 
3 PEPPER, DAvID, COMPANY v. D. L. PIAZZA COMPANY. PACA 
Docket No. 7472. Failure to sustain burden of proof—Dis- 
TRMRED? . 6:de caccenceameeeenet wan dued veto vmeee seas banceen 1416 
0 PEREZ, JOSE v. SAM VINCI PRODUCE CoMPANY. PACA Docket 
No. 7741. Failure to pay—Default ..........cccccceecs 1193 
4 PEREZ, JOSE v. SAM VINCI PRoDUcE CoMPANY. PACA Docket 
No. 7742. Failure to pay—Default .............ccccees 1177 
2 PERRICH Bros., INC. v. JOHN S. TORNATORE & SON. PACA 
Docket No. 7454. Failure to pay—Default ............ 63 


PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU v. 
ALOI PrRopucE. PACA Docket No. 7680. Failure to pay 
ap RIEE: lore catia cracsn wale eect ne telOunkbctiataateds 1047 
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PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU v. 
East END Propbucg, INc. PACA Docket No. 7566. Failure 
i RR MD ig sain sa odes: ine sistas 4c io iS oe pie 4a\oroimeninsasa'«’ 


PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU v. 
JOHN MITCHELL. PACA Docket No. 7570. Failure to pay 
cea PANAMA CIE RINNE 04 5:61 i0,.916)4: 454 sane sid dtaw ai one Wieiasece'o' 
























PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU v. 
PUSATERI BROTHERS. PACA Docket No. 7602. Failure 
Si nN 8.5 2ag nc sign iors -s NAepeIere: eRe RSA cs Oe 
PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU v. 
MICHAEL Riccio. PACA Docket No. 7601. Failure to 
SEMEN 6:6 64 ¥ 00a. 4icies'si0.4\6,910 0:4 555 4/615 95 oh ge rereareé o:6i 
PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU v. 
G. Rosso’s Sons. PACA Docket No. 7718. Failure to 
SIMI G i5' sj vies dp icisi ak Sue vases gin cals Sone OLE TCaIe a Os 

































PIAZZA, D. L., COMPANY v. MARTORI-JOHNS Co. PACA Docket 
No. 7132. Agent—Purchase after inspection—Dismissal 500 







P1azzA, D. L., COMPANY v. STACY DISTRIBUTING Co. PACA 
Docket No. 7439. Acceptance—Liability ................ 307 


PIOWATY, CARL, & SON v. NEUMILLER PRODUCE. PACA 
Docket No. 7117. Accord and satisfaction—Dismissal .... 











PITTSBURGH PRODUCE CREDIT ASSOCIATION v. ECONOMY SUPER 
MARKET. PACA Docket No. 7569. Loss—Agreement— 
PION 85% e525 KER WS WE RW Wie TORE we ae MER Meenas 


Pons, D. C. v. JOSEPH P. YESBECK. PACA Docket No. 7577. 









PRES tO PAGER ic dc. 556 Sah hase hs Gbeeee 491 
Powers, C. A. & COMPANY v. CR PRODUCE COMPANY, INC. 

PACA Docket No. 7621. Failure to pay—Default ........ 837 
PRETTYMAN, C. J., JR. v. CR PRODUCE COMPANY, INC. PACA 

Docket No. 7521. Failuer to pay—Default .............. $11 
PRITCHARD, CHARLES A. v. CLYDE H. STREET. PACA Docket 

No. 7655. Failure to pay—Default ..... Rceinalesreeae © 6 843 






PuPILLO FRUIT COMPANY v. DEKLE BROKERAGE COMPANY, INC. 
PACA Docket No. 7478. Failure to deliver—Weather con- 







Ren tA ON os a0 Bis 5 a sig iwi oes ed mcmdiegiess 1051 
Quincy Propuce Co., INc. v. ALTON L. Voct. PACA 

Docket No. 7616. Failure to pay—Default ............ 750 
RAND, L. E., Co., INc. v. THOMAS J. MALONEY. PACA Docket 

No. 7794, Failure to pay—Default .............eeeeees 1483 





RAND, L. E., Co., INc. v. Wirt MarRcum’s Propuce. PACA 
Docket No. 7711. Failure to pay—Default .............. 1086 
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RANDALL, Louis v. I. V. Grove. PACA Docket No. 7699. 
Failure to pay—Default .........seeeeeecerecceeceeeese 
RANKIN SALES Co. v. MorRRIE H. MORGAN Co. AND FARMERS 
FrozEN Foop Co. PACA Docket No. 7393. Contract— 
Guranteed brokerage .......cccccccccccccccccccececeses 
RANKIN SALES Co. v. MORRIE H. MORGAN CO. AND FARMERS 
FrozEN Foop Co. PACA Docket No. 7393. Petition to 
rehear, reargue and reconsider—Dismissal ...........++- 


RELIAS, ALEXIS v. FAIR CHESTER PACKING COMPANY, INC. 
PACA Docket No. 7449. Failure to pay—Default ...... 


RELIAS, ALEXIS v. FAIR CHESTER PACKING COMPANY, INC. 
PACA Docket No. 7449. Stay order—Pending issuance of 


Sates GH hic consciccscdusecsevnesenacenmenamasaene 
RELIAS, ALEXIS v. FAIR CHESTER PACKING COMPANY, INC. 
PACA Docket No. 7449. Motion to reopen granted ...... 


RENFRO, JACK v. FLORA J. TOPLITZKY. PACA Docket No. 
6973. Failure to sustain burden of proof—-Dismissal .... 


RitEy, W. E., COMPANY v. PALISADES Foop Propucts. PACA 
Docket No. 7604. Failure to pay—Default ............ 
ROGERS, JOHN HOWARD AND DONALD ARTHUR STUART, d/b/a 
SUPERIOR PRODUCE SERVICE. PACA Docket No. 17428. 
Application for Heense denied: « . <c<ccsisvvccedacvcaccuces 
ROKKE, OSCAR v. HIGGINS PoTaTo Co. PACA Docket No. 
7287. Guaranty of sound delivery—Failure to prove breach 
CP CIEE ois ci wage eds wmode ta een ade Cyedeee aes 


ROLL PACKING HOUSE v. BRACKER VEGETABLE SALES COMPANY. 
PACA Docket No. 7288. Delayed billing—Purchase after 


Wepection——LiaMity ceicieescodseatiousae sewhessedehcens 
ROLL PACKING HOUSE v. BRACKER VEGETABLE SALES COMPANY. 
PACA Docket No. 7288. Stay order: «6. dsccticciccieesicees 
ROTHMAN, D. M., Co., INC. v. PETERSON’S BEANS-POTATOES. 
PACA Docket No. 7547. Failure to pay—Default ...... 
RoTHMAN, D. M., Co., INC. v. PETERSON’s BEANS-POTATOES. 
PACA Docket No. 7547. Stay order ..6 5. .cccccccsesccce 


ROTHMAN, D. M., Co., INC. v. PETERSON’S BEANS-POTATOES. 
PACA Docket No. 7547. Reopening after default ........ 


ROTHMAN, D. M., Co., INc. v. PETERSON’S BEANS-POTATOES. 
PACA Docket No. 7547. Consignment—Cartage—Deficit 


S & S ProDuce CoMPANy v. H. C. BauutTrip Co. PACA 
Docket No. 7399. Failure to pay—Defense inadequate .... 
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St. Lucire TOMATO PACKERS v. PALMER PRODUCE. PACA 
Docket No. 7753. Failure to pay—Default 


SAMSEL, RALPH, COMPANY v. CONN-SANFORD-SCALISE CO., 
Inc. PACA Docket No. 7372. Settlement agreement .... 


SAWYER FRUIT AND VEGETABLE Co. v. PHOENIX PIE Co. PACA 
Docket No. 7322. Contract—Failure to prove—Dismissal 


SCHMIDLI, WILLIAM E. v. I. V. Grove. PACA Docket No. 
7560. Failure to pay—Default 


SENTER Bros., INc. v. HOWARD BEASLEY Co. PACA Docket 
No. 7281. Failure to pay—Admission of liability 


SENTER BROTHERS, INC. v. RENE N. MorEAU. PACA Docket 
No. 7420. Acceptance—Liability 


SENTRY PRODUCE Co. v. R & R Propuce. PACA Docket No. 
7724. Failure to pay—Default 


SHoreE, A. G., COMPANY v. CONNER BROTHERS, PACA Docket 
No. 7294. Acceptance—Liability—Failure to prove damages 


SILVER MILL FROZEN Foops, INC. v. KITCHEN MADE PIE CoM- 
PANY. PACA Docket No. 7278. Failure to accept delivery 
—Damages 


SILVER MILL FROZEN Foops, INc. v. KITCHEN MADE PIE ComM- 
PANY. PACA Docket No. 7278. Stay order 


SILVER MILL FROZEN Foops, INc. v. KITCHEN MADE PIE ComM- 
PANY. PACA Docket No. 7278. Petition for reconsidera- 
tion—Dismissal 


SInkorr & Co., INc. v. L. & S. BANANAS. PACA Docket No. 
7627. Failure to pay—Default 


SKEBA, HENRY v. BATTLEGROUND FARMS. PACA Docket 
No. 7226. Acceptance—Liability 


SMALL, G. E., & Sons v. F. H. CRUMP PRODUCE COMPANY. 
PACA Docket No. 7628. Failure to pay—Default 824 


SMITH, T. L. v. POMONA PRoDUCTs COMPANY. -PACA Docket 
No. 7400. New agreement—Purchase price 1232 


SOUTHAMPTON PRODUCE DISTRIBUTORS v. D. C. FLORES & 
Co., Inc. PACA Docket No. 7317. Acceptance—Liability 1282 


SouzA BROTHERS PACKING COMPANY v. UNITED FRHIT AND 
PRODUCE COMPANY. PACA Docket No. 7285. Terms of 
sale—Insufficient evidence—Dismissal 


SPADA DISTRIBUTING Co. v. WENDELL HUTTON, JOAN A. 
HUTTON, MARIE LYNCH AND KENNETH LYNCH. PACA 
Docket No. 7665. Failure to sustain burden of proof— 
Dismissal 
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SPEER, Louis M., & COMPANY v. BLACKMAN & SON PRODUCE 
CoMPANY. PACA Docket No. 7605. Failure to pay— 
Default 


SPERRY BROS. v. BUSCHER PRoDUCE. PACA Docket No. 7712. 
Failure to pay—Default 


SPERRY BROS. v. BUSCHER PRoDUCE. PACA Docket No. 7712. 
Stay order—Pending issuance of further order 


SPERRY BROS. v. BUSCHER PRoDUCE. PACA Docket No. 7712. 
Reopening after default 


SPRINGKIST SALES, INc. PACA Docket No. 7617. Amended 
application for license—Withdrawal of notice to show cause 


STANLY PRODUCE COMPANY v. CASH PRODUCE WHOLESALE. 
PACA Docket No. 7462. Failure to pay—Default 


STERK, JOHN Dick, d/b/a JOHN STERK. PACA Docket No. 
7755. Application for license denied 


Strock, S., & Co., INc. v. Howarp BEASLEY Co. PACA Docket 
No. 7349. Advance—Failure to deliver—Damages 


Swirt, S., & Son v. LuBet PRoDUcE COMPANY. PACA Docket 
No. 7660. Failure to pay—Default 


TALMAGE, FERRIS G. v. H. L. JOHNSON. PACA Docket No. 7539. 
Failure to pay—Default 


TAYLOR, IvAL C. v. I. V. Grove. PACA Docket No. 7536. 
Failure to pay—Default 


TOMASELLO, T. O., COMPANY v. PAUL E. Mary. PACA Docket 
No. 7669. Failure to pay—Default 


TOMATOES, INC. v. JAMES WATSON. PACA Docket No. 7505. 
Failure to pay—Default 


‘TRAUTMANN Bros, Co., INc. v. CR PRODUCE COMPANY, INC. 
PACA Docket No. 7512. Failure to pay—Default 


TREXLER, ED. A. v. WALTER M. REED & Sons. PACA Docket 
No. 7418. Advance—Breach of contract—Dismissal ... 


TROPICAL FRUIT COMPANY, INC. v. BLACKMAN & SON PRODUCE 
CoMPANY. PACA Docket No. 7659. Failure to pay— 
Default 


TURINO, WM., C. INc. v. SANSONE FRUIT COMPANY. PACA 
Docket No. 7583. Failure to pay—Default 


UNITED FRUIT AND PRODUCE COMPANY v. LEEF-BRANDT COM- 
PANY, INc. PACA Docket No. 7498. Failure to pay— 
Defense—Alleged shortage 
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UNITED FRUIT AND PRODUCE COMPANY v. JOE Maacio, INC. 
PACA Docket No. 7502. Dismissal—Failure to sustain 
burden of proof 


UNITED PACKING Co. v. D. L. Pt1azza Co. PACA Docket No. 
6821. Transportation service and conditions not normal— 
Contract rescinded—Deficit 


VALLEY GROWERS DISTRIBUTORS, INC. v. ROYAL FarMs; M & 
C PropuceE Co., INc. v. ROYAL FARMS AND VALLEY GROWERS 
DISTRIBUTORS, INC. PACA Dockets No. 7112 and No. 7113. 
Petition for reconsideration—Dismissal 


VALLEY PACKERS, INC. v. ATLANTIC PRESERVING COMPANY, 
Inc. PACA Docket No. 7231. Contract canceled—Dismissal 


VALLEY PACKERS, INC. v. MONTE CARLO WINE INDUSTRIES, 
Ltp. PACA Docket No. 7264. Contract—Burden of proof 
—Dismissal 


VENER, SAMUEL S., COMPANY v. MILTON SCHOENBURG AND/OR 
LIPUMA-ROcCK COMPANY. PACA Docket No. 7179. Agent 
—New agreement—Dismissal 


VIRAMOTES, PABLO v. JACK BRAUNSTON. PACA Docket No. 
7676. Failure to pay—Default 


WALLACE FRuIT & VEGETABLE COMPANY v. CASE FRUIT CoM- 
PANY AND/OR MORRIS COHEN. PACA Docket No. 7781. 
Failure to pay—Default 


WALLACE FRUIT & VEGETABLE COMPANY v. MATHEW MERCURIO. 
PACA Docket No. 7546. Failure to sustain burden of 
proof—Dismissal 


WALLACE FRUIT & VEGETABLE COMPANY v. WALLING, INC. 
PACA Docket No. 7579. Failure to pay—Default 


WEstT INDIES FRUIT COMPANY v. THE BANANA House. PACA 
Docket No. 7603. Failure to pay—Default 


WESTERN PACKING Co. v. HADID BROKERAGE COMPANY. PACA 
Docket No. 7606. Failure to pay—Default .. 


WHITTENBURG & ALSTON v. BILL MARTINO. PACA Docket No. 
7600. Failure to pay—Default 


WHITTENBURG & ALSTON v. S. & H. PACKING Co., INc. PACA 
Docket No. 7312. Purchase after inspection—Liability . 


WILLIAMS VEGETABLE COMPANY v. WESTERN PRODUCE SALES. 
PACA Docket No. 7796. Failure to pay—Default 


Witt, J. R., Propuce Co., INc. v. AcME Potato Cup Co. 
PACA Docket No. 7150. Failure to accept delivery— 
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Womack Bros. PRODUCE v. HADID BROKERAGE COMPANY. 
PACA Docket No. 7648. Failure to pay—Default 


YANES, PHIL, COMPANY v. LEONARD O’DAY COMPANY. PACA 
Docket No. 7286. Repudiation of contract—Dismissal .... 


ZAMORA, ENRIQUE v. SAM VINCI PRODUCE COMPANY. PACA 
Docket No. 7737. Failure to pay—Default 


ZINNO’s PRODUCE v. DIVIN PRODUCE Co. PACA Docket No. 
7769. Failure to pay—Default 


PACA Docket No. 7070. Dismissal—Settlement between 
PACA Docket No. 


PACA Docket No. 
parties 


PACA Docket No. 
parties 


PACA Docket No. 
parties 


PACA Docket No. . Dismissal—Death of respondent 


PACA Docket No. -  Dismissal—Settlement between 
parties 


PACA Docket No. . Dismissal—Death of respondent 
PACA Docket : . Dismissal—Settlement between 


PACA Docket 
PACA Docket 
PACA Docket 
PACA Docket 
PACA Docket 
PACA Docket 


parties 
PACA Docket 
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Perishable Agricultural Commodities Act—cont. Page 
PACA Docket No. 7402. Dismissal—Settlement between 
parties 


PACA Docket 
parties 


PACA Docket 
parties 


PACA Docket 
parties 


PACA Docket 
parties 


PACA Docket 
parties 


PACA Docket 
parties 


PACA Docket 
parties 


PACA Docket 
parties 


PACA Docket 
parties 


PACA Docket 
parties 


PACA Docket 
parties 


PACA Docket 
parties 


PACA Docket 
parties 

PACA Docket . 7499. Dismissal—Settlement between 
MEMPUEIE coicc 5.2. .cy2-o1e16 a:0leiers a tekceaie erste aiaeieie ele ae Ceriameattens 

PACA Docket No. 7507. Dismissal—Withdrawal of complaint 

PACA Docket No. 7525. Dismissal—Settlement between 
parties 

PACA Docket No. 7528. Dismissal—Settlement between 
parties 

PACA Docket No. 7552. Dismissal—Settlement between 
parties 

PACA Docket No. 7565. Dismissal—Settlement between 
parties 
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Perishable Agricultural Commodities Act—cont. Page 
PACA Docket No. 7571. Dismissal—Settlement between 
1508 - 
DRED 6occinccccseawesceesesdeeceteeetevceeasemuage sais 778 
PACA Docket No. 17578. Dismissal—Settlement between 
778 , 
WOME. 5. ndcccieegeadeciawee ceendeéceyeeugecopmadaeees 879 
56 PACA Docket No. 7581. Dismissal—Settlement between 
t MOMMON yo acciacccuccseessedeevedsedescvudess + saueeamroas 778 
878 PACA Docket No. 7582. Dismissal—Settlement between 
WAUUOM. < asiey de dcceeaeed saad sees sndesyadendcaumeamasne 779 
PACA Docket No. 7592. Dismissal—Settlement between 
454 : 
WARIO. oa (ties sete satemmesouceuaderesanaecoumemneasa 1509 
993 PACA Docket No. 7598. Dismissal—Settlement between 
WADMOM. «cs cccudecuaacecguceeeaesaquecedeveeuarmaamines 1116 
453 PACA Docket No. 7612. Dismissal—Settlement between 
DORUOM: 40 usdca cane ccuddddasdcusadeacuacqevceee mead aas 1117 
1508 PACA Docket No. 7615. Dismissal—Settlement between 
DORUON ..criccacccsadacequnterwegueguceceeee eee aeemeeens 779 
454 PACA Docket No. 7620. Dismissal—Settlement between 
DEVORE, 6 «uc veeedciks Hwa Wa eae heceeeueny dus meedndee: 1509 
993 PACA Docket No. 7630. Dismissal—Settlement between ; 
DOMUOE 5 cicdceninnecdaddenenet aude dacgaeasamaanaes 1239 
331 PACA Docket No. 7637. Dismissal—Settlement between 
WOME, Seicicdiséx.coeseewetdesacued depeunesadeeere aed 1509 
4 PACA Docket No. 7638. Dismissal—Settlement between 
45 SN. suelo cues Ete don aageion eee eae 1117 
508 PACA Docket No. 7649. Dismissal—Settlement between 
PORUGR: oic.c:56 cc censdevoesndetveddeedaddeducseusucesees 1508 
993 PACA Docket No. 7653. Dismissal—Settlement between 
RE EOE Ce ee ee er ee er ae 1116 
91 PACA Docket No. 7658. Dismissal—Settlement between 
WOO 6c ccecscc ces cusenveerdet ccatcaedesaenhanacniads 1239 
322 s 
PACA Docket No. 7667. Dismissal—Settlement between 
NS. a5 eas. «ails Hebei) abe kncdids kbc boadtees-e« 150 
116 . , 
PACA Docket No. 7670. Dismissal—Settlement between 
61 DROUOE: cc. Wa ds vc dicivaceddhemewrcedasdcckecerecenpiederns 1509 
PACA Docket No. 7675. Dismissal—Settlement between 
31 DRUGS «ox cxtarnis:e seh 6d Se hale patedacnneens Sesaeaseed 1239 
39 PACA Docket No. 7679. Dismissal—Settlement between 
DRUUIR 6.5 six bcieid cveice te cdadidetdosedhapandedcde edu tages 993 
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Perishable Agricultural Commodities Act—cont. Page 


PACA Docket ; .  Dismissal—Settlement 
parties 


PACA Docket 


PACA Docket 
parties 


PACA Docket 
parties 


PACA Docket 
PACA Docket 
PACA Docket 


PACA Docket 
parties 


PACA Docket 
parties 


PACA Docket 
parties 


COURT DECISIONS 


Agricultural Marketing Agreement Act of 1937 


New York STATE GUERNSEY BREEDERS’ COOPERATIVE, INC. v. 
BENSON. Civil No. 7106, June 12, 1959, N.D. N.Y. Review 
OL OIEY Ee RED, | asic en ccvc sea sa cen wig clavaimaiaiaw oiate 


UNITED STATES v. STERLING Davis Datry et al. Civil No. 
164-59, D. N.J., June 5, 1959. On motion for summary 
judgment 





A.D. DOCKET NUMBERS ARRANGED IN CONSECUTIVE ORDER 


Page No. Page No. Page 
IN csccnnsdlbiebies 16-1 NE ici rte 311 1168 

16-1 995 344 620 

1239 25-4 881 344 799 
25-4 1008 383 463 

25-4 1241 383 619 

1508 27-117 211 383 1404 
27-118 218 402 1138 

stie 27-121 191 402 1396 
27-122 1 425 1394 

27-123 15 435 804 

1509 27-125 1119 442 1023 
27-127 1246 445 461 

27-128 99 445 676 

1239 27-128 570 450 352 
27-129 576 450 361 

1381 27-181 338 450 1144 
27-132 455 456 1398 

27-187 881 457 901 

1331 27-138 881 534 674 
27-140 1245 534 1262 

331 53-15 15 553) 
82-3 323 554) 247 
87-3 563 555) 

508 96-2 1333 1146 1025 
105-1 1352 1211 355 
ss 105-2 1352 1211 673. 
508 105-3 1352 1211 1401 
118-1 1245 1246 228 

ol ll 60 338 1532 1137 

65 20 1558 354 

74 582 1598 803 

14 1010 1598 1265 

14 1130 1976 229 

81 1121 2126 464 

81 1130 2192 23 

85 103 2230 624 

88 100 2256 1367 

89 339 2257 24 

186 90 884 2283 110 
90 1253 2305 363 

OR iia 7 1011 2313 22 

BI cciniencisah dite 5 1406 2321 456 

180 143 802 2324 676 
143 1027 2327 29 

291 120 2330 248 

291 1264 2334 360 

298 458 2335 360 

311 900 2387 360 
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Page 
360 
360 
230 
806 
232 
236 
240 
360 
360 
360 
675 
360 
360 
360 
360 
675 
109 

1361 
887 

1028 

1257 
891 

1028 
1146 
115 
465 

1154 
106 
358 
118 

29 

1130 

1146 

1164 

1390 
346 
363 
459 

1357 
344 
622 

1019 
795 
666 
616 
801 
663 
897 


660 


Page 
1398 
895 
1157 
1160 
670 
798 
1134 
1389 
1365 
1140 
1024 
1132 
1142 
1021 
1256 
1266 
1266 
1258 
1260 


926 
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No. Page 
7108 454 
7108 496 
7112 417 
7112 1431 
7113 417 
7113 1431 
7117 1093 
7124 768 
7124 879 
7124 915 
7129 738 
7129 845 
7129 879 
7129 916 
7132 500 
7147 441 
7150 852 
7155 276 
7155 497 
7159 550 
7159 780 
7161 
7161 
7166 
7167 
7169 
7179 
7192 
7207 
7211 
7218 
7218 
7219 
7222 
7222 
7225 
7226 
7227 
7231 
7235 
7240 
7242 
7242 
7242 
7245 
7252 
7254 
7257 
7264 
7268 
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Page Page 
57 

383 530 
267 
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Page 
561 
686 
397 
294 
391 
290 
374 
427 
409 
425 
429 
415 
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Page 
829 
1116 
819 
843 
1239 
873 
839 
848 
1485 
1507 
851 
1509 
846 
875 
968 
951 
1239 
972 
950 
1306 
993 
1047 
1239 
953 
970 
1042 
974 
1036 
1109 
984 
1066 
1508 
1105 
1086 
1087 
1240 
1451 
1116 
1202 
1103 
1084 
1509 
1082 
1068 


Page 
1069 
1054 
1107 
1185 
1194 
1187 
1191 
1239 
1196 
1179 
1331 
1193 
1177 
1170 
1189 
1171 
1331 
1212 
1481 
1444 
1407 
1315 
1432 
1331 
1409 
1319 
1317 
1479 
1466 
1508 
1446 
1448 
1504 
1508 
1464 
1483 
1450 
1506 
1477 
1477 
1498 
1495 
1497 
1476 





CUMULATIVE SUBJECT-INDEX 


JANUARY-DECEMBER 1959 
AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 
ACCOUNTING PROCEDURE 


Applied in absence of plant records 


Conversion factor 


ADMINISTRATIVE ASSESSMENTS 
Validity of 


ADMINISTRATIVE PROCEDURE ACT 
Burden of proof 


Notice of hearing 


ADVISORY RULING 


Request not proper 


APPLICATION TO DISMISS 


In producer referendum are confidential 


CLASS OR REPRESENTATIVE ACTIONS 
May not be filed 


CLASSIFICATION 
Assignment 


COMPENSATORY PAYMENTS 
Standing to challenge 
Supported by evidence in promulgation record 


CONSUMER 
Air force base 


CONVERSION FACTOR 
Accounting for milk 
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COOPERATIVE ASSOCIATION Page 
Operating as handler 75 


CUSTOM BOTTLING 


Exemption from accountability 


DIRECT DELIVERY DIFFERENTIALS 


Substantial evidence 


DISCRETION 


Details of conduct of producer referendum left to administrative 
Reasonable exercise of administrative 


DISTRIBUTING PLANT 


Provisions applicable whether packaged milk is distributed by 
processing plant or through vendor 


EQUALIZATION 


Of producer-handler milk with milk of other producers 


ESTOPPEL 
Application of fluid skim differential 


EVIDENCE 


Promulgation record 


EXEMPTION 


Of custom bottling from accountability 


FLUID SKIM DIFFERENTIAL 
Charges not in accordance with law 


Utilization of fluid skim not supported by verifiable records .... 211 


HEARING 


Notice of reconvened 


INCIDENTAL AND NECESSARY POWERS 


Compensatory payment provisions 
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JANUARY-DECEMBER 1959 
AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 


INTERIM RELIEF 
Denied 


INTERVENTION 


Limited to oral and written argument on validity of provisions 
protested 


LEGISLATIVE INTERVENTION 


Disclosed by subsequent amendments 


MARKETING AREA 
United States Air Force Base included in 


MINIMUM PRICE 


Nonpool handler 


NONPOOL HANDLERS 


Application of administrative assessment and compensatory pay- 
ments provisions to 


NOTICE OF HEARING 


Adequate 


ORAL TESTIMONY 


May not be substituted for documentary evidence 


ORDER NO. 16 
Denial of petition to reopen 


Distributing plant 


ORDER NO. 25 


Application to dismiss granted 


Granting limited intervention 


Interim relief denied 
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Page 






ORDER NO. 27 


Accounting for and classification of milk in the absence of plant 


eee eee eee eeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeHE FEES 







Application to dismiss denied ...........cceceeececeeeeeeeees 






Class or representative actions ............sccccccccccccece 







Compensatory payments ........ccceecccreccsccecvesscseees 






Conversion factor in accounting for milk ...........-.+eseeee 


Direct delivery differentials ...........cccccccccccccccccecs 







Failure to show by verifiable records that skim milk was used 
in nonfluid products outside the marketing area ............ 







RE aE RNID ean Siss a Waieia bho Rae ewe pamewseeeos 


Pewtons Gf Pelstio GisMINGE 6 oe occ ccs vcceccverdewsuscess 






WUE WA! OL POTION, o.oo cicvieciedicinsceseseccwisiescee 






ORDER NO. 53 
NE 0 SORIOR «5.6.65 cin vin 6d a sown esceadeee nee eewes 








NO. 82 





ORDER 
OI INR 6 is nin Rhine kee eawwweseanewebaws 










ORDER NO. 87 
Payments into producer-settlement fund by producer-handlers .. 563 









ORDER NO. 96 
SeCENOON SD UMN MOOTIED <6 6:6.6:5:6:0-0.570 oicd slo mawaenweeceneeneees 








ORDER NO. 105 


Conduct of producer referendum .............cceccesecceecs 







ORDER NO. 118 
UIE NE SMMEMIRDEE: i. 5 6's dice a: eiaree aie ealaie- casio cbeaeawiecuisur 







OUTSIDE MILK 
CINE SMUT oc «14's, ssc:0re ktntmdn stented Maleaes 
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Page 


PACKAGED MILK 
Distributed through vendor 


Delivery in marketing area by handler operating unapproved 


PETITION 
Adequacy 


PETITION TO REOPEN 


Premature 


PETITIONER 
Producer-handlers who filed affidavits 


Right to maintain action 


PLANT LOSS 
Unaccounted for butterfat 


PLANT RECORDS 


Absence of 


PROCESSING 


Meaning of 


PRODUCER HANDLER 


Definition of 


PRODUCER REFERENDUM 
Details of conduct of 
PRODUCER-SETTLEMENT FUND 


Equalization of a handler’s own farm production 


PROMULGATION RECORD 


Administrative assessment provision supported by evidence 


995, 1333 


Compensatory payment provisions supported by evidence 
i 75, 191, 323, 995, 1333 
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PROMULGATION RECORD—Continued 






Direct delivery differentials supported by .............eeeeees 






Inclusion of Northern New Jersey in marketing area.......... 






Producer-handler definition supported by evidence in ........ 






RECLASSIFICATION 


In the absence of verifiable records ...........-ccceccccevees 








RECORDS 






Re EE i eins Send ode Newaeeedics dccewsecdooserwe ees 







RU SNOND OE TUE SEIN CHRIS © oc ei vic .cacedccevcinencenvecios 






ROUTE 


NIN 565 icicle pu aauak ois s Kae S ered diene wets SeeeeeEe 








RULE MAKING PROCEEDINGS 






NNN 0 BINION 65.55 '5o ao: t.0 see sialn bide SwikhieR cece amasied Mawees 






RULES AND REGULATIONS 






URN URRNNE I NNN eosin senna a sl acatain are, piess nis wl dajorareie. aces Qreseiacotate 






Discussion of issues in promulgation proceedings ............ 






SECTION 8c(5) 
Applies to fully regulated handlers .............cseccesecees 







SKIM MILK 


Provisions requiting payment for ...<6..606ccccccccsccedcences 






SPECIFIC WEIGHTS 


MOE OE RUPE FN 6. 6:0. 5s ie os wipe nw c.cdivicjeecaweawewallen 







STANDING TO CHALLENGE 


Compensatory payment provisions ............cceececcceecs 








STAY OF AMENDMENT 


EIA COE ETI 6 5.6.55 6s: saceinreisiciesereiaieinineceeis newaomibess 
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Page 


SURPLUS 


Equalization of burden of 191, 563 


VALIDITY 
Presumption of 


COMMODITY EXCHANGE ACT 


CONSENT ORDER 
After hearing has started 


CUSTOMERS 


Control of accounts of 


CUSTOHERS’ FUNDS 
Undersegregated 


MANIPULATION 


Egg futures prices and cash refrigerator egg prices 


NEGLIGENCE 


In complying with requirements of the act 


PRICE SUPPORT 


As manipulation 


RECONSIDERATION 


Dismissal of petition for 


REGISTRATION 


Revocation of 
Suspension of 


REPORTING REQUIREMENTS 


Violation of 


RYE FUTURES 


Exceeding maximum speculative limit 
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SPECULATIVE LIMITS 


On trading and positions ............ccccccccccccccvcccccecs 







SQUEEZE 


To pressure prices UpWATd ..........ccccccccccccccesccccees 








STAY ORDER 
RE okie ssn dg Acs be KS AEN SANAACHADHSEACA DEMME ORE RB EME 








STIPULATION 






SORCINS U0 ON OONET ooscdccescesisccncccscseses 






TRADING LIMIT 
IND cin iaan s-steaisacisieee aes euued ne sea nea wee es ereaay 






TRADING PRIVILEGES 


I rag Soros os ahiaei asia srowianeeucadetee 







MINN hs ia. re cosa g niesias AG W854 a: Wieews wma a eee aa arareeina emt eee 









PACKERS AND STOCKYARDS ACT, 1921 





ACCOUNTING 
UUM 5555s ais iapaca co spasele dhe vara) 8 a0 be aaRTANRIOl sale Dales Cake wea 323, 806 









ACCOUNTS AND RECORDS 


PRINS BO OCD DIODE iso 6c sicincsidccocsniseisieawe 346, 616, 660, 663, 666, 
670, 795, 1015, 1134, 1140, 1142, 1260, 1367, 1398 
















ACCOUNTS OF PURCHASE 


RN ho. SA Ravaverche! Dales OP wld hain Hsia Neate wake a elalels sue Oe 








ACCOUNTS OF SALE 


RN i ii cs athe a aaa te lata aia aca WAL AGES ee 







AGENT 


NEC 5 55S cise vine sis ne sine bsiees ehene Gaekee eee sare 








ANNUAL REPORT 


PO TENT 5. oso a dene 6 SctareWa deena eben case setae 






RI rok 49. i6 c:aok aes Sees OME a RO Res Ade WE 
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CERTIFICATES 


For meat grading services 


COMMISSION 
Assessing different from that prescribed 


For services not rendered 


COMMON STOCK 
As gift for selling livestock 


COMPLAINT 
Not filed within statutory period 


CRIPPLED STEER 


Full and proper accounting for 


DAMAGES 
Consignments mixed 
Incorrect accounting 


Misrepresentation 


DEALER OPERATIONS 


Assisting person not registered as dealer to engage in 346, 660, 
666, 670, 1015, 1157, 1160 


DEDUCTIONS 


T.B. reactor livestock 


DISMISSAL 
Complained of practices discontinued 
Failure to prove damages 
Failure to prove that animal was not delivered 
Failure to prove violation of act 
Full and proper accounting 
Inadequacy of complaint 
Not real party in interest 


Of complaint against packer in connection with its icea cream 
business 
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DRIVE TICKET 






SEO ENE, 5) 075 5:6 0'o.5 6.6160 os Sabon Ken wies as eee ees 






DRIVING AGENCY 
POADONRIDIUEY OF... 6 5c 5 Gsivc sins sve en rere is: 5 ate aunt cect 24 






EMPLOYEE 


Selling consigned livestock to .......cccccecccccccccvccece 








PNOCUINLIVE APANSACHIONS LOL. o.6'< 0:05. cedidbS ties Seid slas CHE 06 ances 


FALSE NAMES 


Used in consigning or selling livestock .........scceeeeeseees 








FEDERAL TRADE COMMISSION 


PMERMNEMEND VET DUCKOIS 6.556.0c cers occ cee babes este ee nee eee 







FRAUDULENT OPERATIONS 
MNES oo 5a. ssp Use dae Ke ae os bac eee weseNae MeN ee 







ICE CREAM BUSINESS 
MME i:b-0's bse 514 aoe NOG aloe ob U NAN ew Ede neG ee senewoER 







INSOLVENCY 


Registration suspended because of ..........eeeeeeees 118, 358, 616, 
895, 897, 1258 







INTERIM RELIEF 







COCO EOO TEESE SEH HH HEHEHE HHH HEHEHE HEHEHE EEE 


INVOICES 


NN, ccd sauna inns anew dada SRR EERE Shes teenie 









JURISDICTION OF SECRETARY 


Packer MBG ite 166 Crem DUMIMCKS ooo o.oiccscdccvciscscveseees 











MARKED-UP PRICES 
NEE MRE DMIONUIINE 6 5:0 4 44:0) 6raien oe stew a eresisiee ee cememmadiels 
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MARKET AGENCY 
Duty of 


Registration requirements 


MEAT GRADE STAMPS 
Unauthorized use of U.S.D.A. 


MEAT GRADING 


MISREPRESENTATION 
As to grade 1021, 1146 
As to number of bulls 887, 891 


MOTION TO DISMISS 


Denial of 


MOVING PAPER 


Inadequacy of 


PACKER 
Failure to pay for livestock 
Giving its common stock to seller of livestock 
Improper meat grading practices 
Incorrect accounting 


Incorrect weights 


Jurisdiction of Secretary and Federal Trade Commission over 464 


Misrepresenting grade of meat 
Paying for livestock on basis of adjusted or artificial weights 


Unauthorized grading of meat 


PACKER-BUYER 


Fraudulent operations of 
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RATE PROCEDURE 


Where there is no opposition to requested increases ......... 









RATES AND CHARGES 


ee MNINUN ONE 5:5 '5:50;0'% aa 40m wlis a0 9:95.90 a ee ae 
463, 620, 674, 802, 803, 900, 901, 


1023, 1025, 1137, 1138, 13938, 1394 











INTE AMIE «5655 sa ii'e.0 0 dibrareataeioig aa alow enna ae oe me Clee maets 
228, 247, 352, 354, 361, 458, 619, 676, 799, 804, 1027, 


1144, 1168, 1262, 1264, 1265, 1396, 1401, 1404; 1406 







REASONABLE STOCKYARD SERVICES 
POGLREEG CALUET “AVOID sc. o:0'0. 3 hiss eevsicecoebeavee menos eae 






cA ee Ee 








RECONSIDERATION 


Dismissal of petition Lor ..«...0.ccacesecieecacs 







REGISTRATION 


MMIII. S280) ns 535.5) 9.0r44) 0b 10nd 0S Ri@ain wid whe aitafwnlewin Hora niecediees 21, 
118, 346, 358, 456, 616, 895, 897, 1130, 


1157, 1160, 1164, 1258, 1367, 1390, 1398 











PGR VAIMUTr BUSDETRION COE 555. 0)9:5.6555:« 0:6:0:5idiai6 soe we Seis wale 229, 801 


REGISTRATION AND BONDING REQUIREMENTS 
WENA OIRMONE, 55 :6-s's b:arieswissosGewcaa ecco 106, 115, 363, 798, 1015, 1134 








REPARATION 
RU TEE “MOCO DNNIS 66.6: 6.6::4.6.5 46s ,6 eres e sales einen Solcciavers 232, 240, 806 







SCALE TICKETS 


uMNITE SUMNNIRURI (0.50.45 \taigi-e: ¢0-0ice eieimiarvl overe/ aia: slave eraleraavereacciee me's 








SHIPPERS’ PROCEEDS 
DROOL ANNE OL oie ds Sin Soe Siisnis oe 346, 1142, 1154, 1157, 1160, 1164 









SOLVENCY 


Suspension of registration terminated .................000. 229, 801 
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STANDING TO SUE 


STAY ORDER 


Pending decision in proceeding concerning brand inspection 
authorization 


Pending outcome of court appeal 


STOCKYARD SERVICES 


Failure to furnish reasonable 


TURN SYSTEM 


Unfair practice 


“TURNED TICKET” BASIS 


Purchasing livestock on a 


TWO-TRACK SYSTEM 


Petition for increases in rates and charges denied 


UNFAIR PRACTICE 


Giving something of value in addition to the purchase price to 
the seller of livestock 


Turn system 


VIOLATION OF ACT 
Assessing commission different from that prescribed 


Assisting person not registered as dealer to engage in dealer 
operations 346, 660, 666, 670, 1015, 1157 


Charging and collecting marked-up prices 
Failure to furnish reasonable stockyard services 


Failure to keep complete and accurate accounts 
and records 660, 663, 666, 795, 1015, 1260, 1367, 1398 


Failure to make proper accounting 
Failure to pay for livestock 

False grade labeling 

Fraudulent operations 
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VIOLATION OF ACT—Cont. Page 
Improper use of shippers’ proceeds 846, 1142, 1154, 1157, 1160 


Issuing incorrect invoices 

Issuing scale tickets showing incorrect weights 

Misrepresentation 

Turn system 

Unauthorized use of official meat grading stamps 

Violation of registration and bonding 

requirements 106, 115,363, 798, 1015, 1134 

WEIGHMASTERS 

Bribing 


WEIGHT 
Adjusted or artificial 
Alleged loss of 


Incorrect 


WORDS AND PHRASES 
“A few” bulls 


“One or two” bulls 


PERISHABLE AGRICULTURAL COMODITIES ACT, 1930 


ACCEPTANCE 
Diversion and resale constitute 910, 1301 
Exercise of dominion over shipment constitutes -. 719, 1458 
Failure to give timely notice of rejection 466, 1434 


Liability 140, 
145, 183, 267, 276, 307, 378, 404, 478, 485, 518, 
522, 768, 859, 922, 1029, 1038, 1089, 1111, 1173, 
1269, 1282, 1458 
ACCORD AND ASTISFACTION 
Acceptance of check constitutes 


Established 
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ACCOUNTING Page 
Incorrect 550, 812 


ACCOUNTS AND RECORDS 
Failure to keep proper 812, 1107 


ADMISSION 
Of liability 
372, 504, 545, 1049, 1105, 1185, 1285, 1472; 1479 


ADVANCE PAYMENT 
Refund of 


AGENCY RELATIONSHIP 


Failure to prove 


AGENT 
For undisclosed principal 
Not liable for payment 
Principal responsible for acts of 


Purchase after inspection by 


AGREEMENT 
Adjustment 
Guaranty of payment 


To share loss 


ALLOWANCE 
Agreed upon 


ANTICIPATED CLIPS 
Deductions for 


BANKRUPTCY 
Discharge in 
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BREACH OF CONTRACT 
As to condition and quality ..........cccccccccccccvesccees 
MUR O MRID Sais icine sins Seeein Kies o's Serene ae onalsers 


Watire £0 enOke OHV ERY. 6.6 oic é vnic ccs viccicndiccccocevcsecesees 









Failure to prove damages ........-ccccccccccccccscseccoces 






WasiO SOIT BUODENG, o.oo. 5.0.0 0.0.6:6.0:5 siciesieeeesinee ace weewen 485 







Suitable shipping condition warranty ...466, 512, 1111, 1214, 1221, 1452 






BROKER 


Failure to prove negligence of ............cccccccccccccccces 







Guaranty made by officer binding upon .............-. 284, 730, 738 







PeeIORL: BUCHOTINOD TORRIO BY |<. 6.06.6 i5's.000's Kamien vera qecweees sve 





BROKERAGE 


eee eee eee eee eee eee eeeeeeeeeeeeeseseeeeeeeeeees 
ee eee mew eee eee esses ee eeeeeeeeeeeeeeseeeeeeeeeeeesees 
eee eee eee eee eeeeeeeeeeseseses 


eee meee eee eee eee eee eee eee eee eeeEeeeEeeeeeeees 






BROKER’S MEMORANDUM OF SALE 


RINNE <Oll SOME ooo. dea iare-6 0d cciss.ele'y pew keaie'eise de Maun 







UD AE TAR INE a5 a5 0 6. 0 d'n oo s9 8 ocnwin eieblalcteald sare 






CARTAGE 


Expense biisecai Racaarereiais 








CERTIFICATION TO JUDICIAL OFFICER 


Motions for subpoena and deposition .............ccceeeccees 







Motion to dismiss for lack of prosecution ................00. 1267 






ED IN oo isccisisince slo udcwemaees Sidi ae eWile cemeaasiate 






CHILI PEPPERS 
a HUN RIN BERGE oi: bce id ns.cidicandaicinns cide SQalewane 
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COLD STORAGE 
Chipping potatoes 


COLLATERAL PERFORMANCE 


Submission of wrong papers 


COMPLAINT 
Timely filed 


CONSIGNMENT 
Deficit 
Refund of advance payment 


Sale agreement 


CONTRACT 
Anticipatory breach of 
Brokerage 
Canceled with reasonable cause 
Collateral performance 
Failure to prove 
Guaranteed brokerage 
Guaranty of sound delivery 
Repudiation of 
Sale and not consignment 


Sole agency 


COUNTERCLAIM 


Breach of suitable shipping condition warranty 


Damages for breach of contract 
Deficit incurred on resale 


Freight charges 


CREDIT RATING 


Reasonable inquiry concerning 
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DAMAGES 
Breach of contract as to grade 
Breach of implied warranty 
Breach of sole agency contract 


Breach of suitable shipping condition 
warranty 

Cost of prosecuting or defending against a complaint does not 

- constitute : 


466, 512, 1111, 1214, 1221, 1452 


Failure to accept delivery 
Failure to deliver 
Failure to prove 
eS ere er rere ee eee Mitcslesiueene 694 


Rejection without reasonable cause 
427, 719, 985, 1055, 1287, 1434, 1488 


Replacement purchase 


DEDUCTIONS 


ar I NE bio 56 6.566 0c 6h cei deneqresionionta aeininidiais 550 


DEFENSE 
Alleged shortage 
Bad weather 
Bankruptcy 
Delayed billing transactions 
Financial inability 


Immaturity of potatoes ......cccccccccccccccccccocs eveeee o “TA 


DEFICIT 
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DELIVERY Page 
Failure to accept 225, 533, 852 
Failure to make 48, 171, 319 


DEPOSIT 
Refund of 


DEPOSITION 


Of witness who will be present at hearing 


DESTINATION 
Abnormal deterioration at 


Not specified in contract 


DETERIORATION 
Abnormal 


Failure to prove abnormal 


DISCIPLINARY PROCEEDING 
Failure to keep proper accounts and records 
Failure to sustain burden of proof 
False accounting 


Repeated and flagrant violations ...251, 312, 413, 547, 686, 812, 1319 


DISCOVERY 
Rules of practice do not provide for 


DISMISSAL 


Accord and satisfaction 


Breach of contract 

Contract canceled 

Contract rescinded 

Damages equal to contract price 
Discharge in bankruptcy 


Failure to make delivery was not without reasonable cause .... 
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DISMISSAL—Cont. Page 
Failure to prove agency relationship 
Failure to prove contract 400, 702, 946, 1079, 1181, 1209, 1421 
Failure to prove damages 
Failure to prove rejection was without reasonable cause 
Failure to prove right to bring action 
Failure to prove terms of contract 


Failure to sustain burden of proof 67, 
181, 157, 441, 471, 754, 1033, 1205, 
1267, 1278, 1327, 1416, 1485 


New agreement 934, 1311 
Purchase after inspection 

Rejection with reasonable cause 

Repudiation of contract 

Resale by broker authorized 


Sale after inspection 
410, 1301 


Since there was no “meeting of the minds” no contract came 
into existence 


Transaction not in interstate commerce 


DIVERSION 


Action constitutes acceptance 


EVIDENCE 
Admissibility of 


EXCLUSION OF HEARSAY EVIDENCE 


Not an abuse of discretion 


EXHIBITS 
Admissibility of 


Inadmissible 
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EXPENSE Page 


Storage charges 


FACTOR 


Guarantee payment 


FELONY CONVICTIONS 


Application for license denied 


FINANCIAL INABILITY 


As defense 


F.0.B. SALE 
Destination specified in contract 
Merchantable quality 
Suitable shipping condition warranty ..140, 161, 1214, 1221, 1287, 1321 


FREIGHT CHARGES 


Damages 


GRADE REQUIREMENTS 
Delivered sale 


Failure to prove produce met 


GUARANTY 
Brokerage 
Of payment by broker 
Of sound delivery 


HEARSAY STATEMENTS 


Exclusion of 


IMPLIED WARRANTY 


As to fitness for particular purpose 
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INSPECTION 
Purchase after 493, 500, 530, 955, 975 


INSPECTION CERTIFICATES 


Defective tender of 


INTERSTATE COMMERCE 


Transaction not in 


JOINT VENTURE 


Failure to account 


JURISDICTION OF SECRETARY 


Claim not filed within limitation period 


Interstate commerce 
Potato sacks 
Puerto Rico 


LIABILITY 


Admission of 
372, 504, 545, 1049, 1105, 1185, 1285, 1472; 1479 


Joint venture agreement 


Purchase after inspection 
530, 955, 975 


Undisclosed principal 


LICENSE 


Denial of application for 
431, 550, 691, 902, 1306, 1444 


Revocation of 
547, 686, 812, 964 


Suspended suspension of 


Suspension of 
413, 550, 1107 
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LIMITATION PERIOD 
Claim filed within 


Claim not filed within 


MARKET VALUE 
Failure to prove 


Proceeds obtained on resale 


MERCHANTABILITY 
Warranty as to 


NEW AGREEMENT 
After breach of contract 
After rescission of contract 


Purchase price 


NOTICE 
Of proprietary interest 


NOTICE OF REJECTION 
Not timely 


NOTICE TO SHOW CAUSE 
Withdrawal of 


OFFICIAL NOTICE 


Inspection certificates 


PAROL EVIDENCE 
Admission of 


PETITION TO REHEAR 


Denied 
719, 916 


65, 845, 915 
541, 823 
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POSSESSION Page 
Failure to take 


POTATO SACKS 
Jurisdiction of Secretary 


PRINCIPAL 
Bound by acts of agent 


PRIOR ORDER 


Special damages for loss of 


PURCHASE 
After inspection 


PURCHASE PRICE 


On salvage basis 


PURCHASER 
Broker 


REAL PARTY IN INTEREST 


Agent and undisclosed principal 


Failure to prove 


REASONABLE TIME 
To file complaint 


REASONABLE VALUE 
Commercial value 
In absence of evidence as to market value 


RECONSIDERATION 
Dismissal of petition for 
399, 496, 497, 679, 701, 845, 849, 869, 915, 
918, 959, 1276, 1277, 1309, 1310, 1411, 1421, 1431, 1496 
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REFUND 


Of advance payment 


REHEARING 


Prior order amended 


REJECTION 
With reasonable cause 367, 1214, 1221 


Without reasonable cause 
427, 719, 985, 1055, 1287, 1434, 1488 


REOPENING 
After default 


REPARATION 
Stipulation 


REPLACEMENT PURCHASE 


Damages 


REPORT OF INVESTIGATION 


Evidence 


RESALE 
Authorized after rejection 


Damages 


Prompt and proper 54, 
161, 852, 1287 


RESCISSION ; 
Of contract 161, 542 


REVOCATION OF LICENSE 


After termination of license 


SALE ON CREDIT 


Reasonable care and diligence 
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SALES 
Not delayed billing transactions 


SETOFF 


SETTLEMENT AGREEMENT 
Entered into by parties 


SHIPPING INSTRUCTIONS 


Failure to furnish 


SHORTAGE 


Failure to prove when loss occurred 


SOLE AGENCY CONTRACT 
Breach of 


STATUTE OF FRAUDS 


California 


STATUTORY PERIOD 
Claim filed within 


STAY ORDER 


Vacated 


STIPULATION 
Denial of application for license 


Reparation 


SUBPOENAS 


For discovery purposes 
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SUITABLE SHIPPING CONDITION WARRANTY Page 
Breach of 1214, 1221 


Destination not specified in contract 


No proof of condition at contract destination 


Not applicable where diversion action delayed arrival of ship- 
ment at contract destination 


Sale after inspection 


Transportation service not normal 


TERMS OF CONTRACT 
As to delivery 


TRACK SALE 


Definition of 


TRANSPORTATION AGREEMENT 
Breach of 


UNDERPAYMENTS 


Consignment transactions 


UNDISCLOSED PRINCIPAL 
Agent for 


UNDISPUTED AMOUNT 
Payment of 


VIOLATION OF ACT 
Breach of contract as to grade 
Breach of sole agency contract 


Breach of suitable shjpping condition warranty .. 
512, 1111 


Failure to accept delivery 255, 533, 852 
Failure to account correctly 

Failure to account promptly and in full 

Failure to make delivery 43, 171, 319 


Rejection without reasonable cause 427, 
719, 812, 985, 1055, 1287, 1434, 1488 
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WAREHOUSE RECEIPTS Page 


Defective tender of 


WEATHER CONDITIONS 


Contract terms 


WORDS AND PHRASES 
Delayed billing 
Track sale 








